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position of the minority is the same as 
it was prior to the break. We don’t 
think there will be any time that 
would be agreeable on the Owen nomi-
nation. That being the case, is it the 
expectation of the majority leader that 
he would file cloture on the Priscilla 
Owen nomination sometime today or 
tomorrow? 

Mr. FRIST. Mr. President, let me get 
back with the leadership on the other 
side of the aisle. We, of course, would 
very much like an up-or-down vote on 
Priscilla Owen. If not and it is nec-
essary for us to file cloture, it will be 
done either sometime this week or next 
week. The final decision has not been 
made. We would like to discuss this 
with you, and we will let you know 
once that decision is made. 

Mr. REID. Finally, Mr. President, we 
are willing to work with the majority 
on judges. We have a number of circuit 
judges on which we think we can move 
very quickly. The leadership should 
know that. 

Mr. FRIST. Mr. President, in re-
sponse, I recognize that. We are mak-
ing slow but consistent and steady 
progress. We have the vote today. We 
have made reasonable progress up until 
today. I think as judges are put for-
ward, we will continue to consider 
them in an orderly way in the Senate. 
That being said, I am very hopeful that 
we can ultimately have an up-or-down 
vote on Miguel Estrada, someone whom 
we believe is the embodiment of the 
American dream. We will work in that 
regard. I hope we will be able to have 
an up-or-down vote on Priscilla Owen 
as well. 

f 

RESERVATION OF LEADERSHIP 
TIME 

The PRESIDING OFFICER. Under 
the previous order, the leadership time 
is reserved. 

f 

EXECUTIVE SESSION 

NOMINATION OF JEFFREY S. SUT-
TON, OF OHIO, TO BE UNITED 
STATES CIRCUIT JUDGE FOR 
THE SIXTH CIRCUIT 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
go into executive session and resume 
consideration of Executive Calendar 
No. 32, which the clerk will report. 

The assistant legislative clerk read 
the nomination of Jeffrey S. Sutton, of 
Ohio, to be United States Circuit Judge 
for the Sixth Circuit. 

The PRESIDING OFFICER. Under 
the previous order, the time until 12 
noon shall be equally divided between 
the chairman of the Judiciary com-
mittee and the Senator from Iowa, Mr. 
HARKIN.

The Senator from Nevada. 
Mr. REID. Mr. President, I ask unan-

imous consent that Senator DURBIN be 
recognized on the Democrats’ time 
first for 20 minutes. Our next speaker 

would be Senator SCHUMER for 15 min-
utes. There will be a Republican in be-
tween, I am sure, if that is the wish. 
But I ask unanimous consent that our 
first two speakers be lined up accord-
ingly. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from New York. 
Mr. SCHUMER. Mr. President, I ask 

unanimous consent that I immediately 
proceed after Senator DURBIN for 15 
minutes—that I follow him. 

Mr. REID. The Senator from New 
York understands——

Mr. STEVENS. I reserve the right to 
object. 

Mr. REID. There will be a Republican 
in between him and Senator DURBIN. 

Mr. SCHUMER. Yes. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
The Senator from Illinois. 
Mr. DURBIN. Mr. President, this 

week appears to be ‘‘Judge Week’’ in 
the Senate. We are going to focus on 
judicial nominations. 

It is interesting, as I traveled across 
Illinois over the last 2 weeks, not a 
soul raised a question about Federal 
judges—the debate here in the Senate. 
It does not seem to be on the radar 
screen of average Americans. It is cer-
tainly an important issue; it is one 
that we focus on as political parties, 
and it is one that I think is timely 
when we consider the nominees who 
are before us. 

For the average American, it may 
not mean much, it may not mean much 
until that day comes that a decision is 
handed down by a court that has an im-
pact on families across America, and 
businesses and individuals, because 
Federal judges have extraordinary 
power. The men and women we are con-
sidering in the Senate are being given 
lifetime appointments to the Federal 
bench. If they are good, they will be 
good for a lifetime; if they are bad, 
they will be bad for a lifetime. Most of 
us in the Senate will come and go, and 
they will still be sitting on the bench 
with gavel in hand, in their black 
robes, meting out justice according to 
their own values. So it is important 
that we ask questions and make inquir-
ies as to what those values might be. 

The judge before us today is Jeffrey 
Sutton. If you read about Jeffrey Sut-
ton, you find a man of extraordinary 
intellect. He is a partner in a large Co-
lumbus, OH, law firm, and served as 
State solicitor in Ohio. He is a pro-
fessor at Ohio State University Law 
School. He has been a law clerk for Su-
preme Court Justices Scalia and Pow-
ell, and he has done a number of other 
things which suggest that this is a 
thoughtful man. 

There is no question as to whether he 
is up to the job intellectually. The 
question is whether he brings to the 
job the values that are in the main-
stream of America. I would suggest 
that he does not. 

As a result of that, I will oppose his 
nomination. I would like to spell out 

exactly why. In the cases he has taken, 
and the legal arguments he has ad-
vanced, Jeffrey Sutton has shown a 
consistent pattern of insensitivity to 
civil rights, human rights, and the 
rights of minorities, women, and the 
disabled in America. 

Time and again, he has asked the 
Federal courts to remove the authority 
of Congress to create laws involving in-
dividual rights and liberties and to give 
compensation to those who have been 
wronged. That is the hallmark of his 
legal career. That is who Jeffrey Sut-
ton is. That is what he believes. 

Given a lifetime appointment to this 
bench in the Sixth Circuit Court of Ap-
peals, we can predict, with some degree 
of certainty, he will continue in his 
quest to try to deny those coming be-
fore the court the right for a day in 
court if they happen to be disabled, vic-
tims of age discrimination, victims of 
civil rights discrimination, and the 
like. 

His hearing was held on January 29, 
with two other controversial nominees: 
Deborah Cook, also a nominee for the 
Sixth Circuit, and John Roberts, for 
the DC Circuit. It was the first time 
since 1990 that the Judiciary Com-
mittee held a hearing on one day for 
three circuit court nominees. It is un-
fortunate. We had some time to ask 
Professor Sutton questions, but not as 
much time as we needed. I sent some 
written questions to him and have 
those responses. 

But if you look at the interest in his 
nomination, you will find an extraor-
dinary lineup of organizations that op-
pose Jeffrey Sutton. It is hard to be-
lieve, but true, that 70 national and 
nearly 400 local organizations oppose 
Jeffrey Sutton for confirmation to the 
Circuit Court of Appeals. Twenty-three 
of them are based in Illinois. The dis-
ability community is particularly 
alarmed. And you will understand that 
as I talk about some of the cases he has 
taken. 

In our history, seldom do people 
stand and announce publicly they are 
prejudiced. That is not something you 
hear very often. There are a lot of 
things people say. Usually the shield, 
the explanation, and the rationale for 
prejudice in America is to say: I am 
standing up for States rights. Boy, that 
has been the clarion call from those 
who oppose universal concepts and 
principles of human rights and civil 
rights, I guess dating back to our de-
bates in the Senate and the House 
about slavery, which led to the Civil 
War. You remember that, of course. 

The States argued that the Federal 
Government could not impose on them 
a standard relative to slavery; it would 
be a matter of States rights. It reached 
such a high peak of anger and frustra-
tion that it led to the secession of 
States, a civil war, and the bloodiest 
moment in the history of the United 
States. 

The end of that war did not end the 
debate. Those who continue to oppose 
civil rights and human rights—whether 
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they are for people of color; for those of 
different ethnic backgrounds, different 
genders, or sexual orientation; or for 
those with certain disabilities—never 
stand up and say: I am really preju-
diced against these people; I just don’t 
like these people. They say: No, no, we 
are for States rights. We don’t believe 
the Federal Government should have a 
standard across America for all people 
who are in this category. We think 
each State should make up a standard. 

That is what former Senator Hubert 
Humphrey referred to as ‘‘the shadow 
of civil rights’’—a shadow cast over 
America after the Civil War, until 
Brown v. Board of Education, a case 
handed down in 1954 across the street 
at the U.S. Supreme Court. It was fi-
nally after that decision that, as Sen-
ator Humphrey once said, we came out 
of the shadow of civil rights into the 
bright sunshine of human rights. 

Jeffrey Sutton has never come out 
from under that shadow. In fact, he has 
made a legal career of extending that 
shadow over more and more Americans 
so that they would have less likelihood 
of prevailing when they were discrimi-
nated against. While Mr. Sutton’s 
record is devoid of obvious manifesta-
tions of prejudice, his vision of a Fed-
eral Government with diminished 
power to enforce civil rights would 
achieve the goals of those who oppose 
equality. 

Mr. Sutton has been front and center 
in some of the most important Su-
preme Court cases of our generation. 
He personally argued five of the most 
significant cases in the past decade be-
fore the Supreme Court. That attests 
to his legal skill, but it certainly 
speaks volumes, as well, as to what is 
in his heart, what he believes, and 
where he would stand as a judge if con-
fronted with similar issues. And in 
every one of these cases, Jeffrey Sut-
ton asked the Supreme Court to re-
strict the rights of the disabled, 
women, the elderly, the poor, and ra-
cial and ethnic minorities. He is con-
sistent and, from my point of view, 
consistently wrong. 

Consistently he has argued before the 
Supreme Court to take away the power 
of individuals to recover for discrimi-
nation. One of the most glaring cases is 
the Board of Trustees of the University 
of Alabama v. Garrett. I took a look at 
the published decision in this case be-
cause I wanted to read specifically 
what was at issue. 

We can talk a lot about States’ 
rights and discrimination, and the 
Americans with Disabilities Act, but 
let me read you what was at issue in 
this case so you understand where Jef-
frey Sutton was in this argument. 

This is a case involving a woman, a 
respondent, Patricia Garrett. She is a 
registered nurse, and she was employed 
as the director of nursing, OB–GYN and 
Neonatal Services, for the University 
of Alabama in its Birmingham hos-
pital. I might say parenthetically, that 
this is an extraordinarily well re-
spected medical institution. Patricia 

Garrett was director of nursing at this 
hospital, think of that—quite an 
achievement in her career. 

In 1994, Patricia Garrett was diag-
nosed with breast cancer, subsequently 
underwent a lumpectomy, radiation 
treatment, and chemotherapy. Gar-
rett’s treatments required her to take 
substantial leave from work because of 
this cancer. Upon returning to work in 
July of 1995, Patricia Garrett’s super-
visor informed her that she would have 
to give up her position as director of 
nursing at the hospital. 

Garrett then applied for, and re-
ceived, a transfer to another, lower 
paying position as a nurse manager. 
She brought a case under the Ameri-
cans with Disabilities Act, and she 
said: I think the Federal Government 
passed a law that said you cannot dis-
criminate against a person because of a 
disability or an illness—exactly the sit-
uation that she faced.

I voted for that law. I remember it 
well. It brought together an extraor-
dinary bipartisan coalition. 

In a few moments, the Senate will 
hear from my colleague, the Senator 
from Iowa, TOM HARKIN. He was one of 
the leaders on that bill. Senator Bob 
Dole was a leader as well. It was bipar-
tisan legislation which, for our genera-
tion, said: We will open up opportuni-
ties for a group of Americans who have 
been subject to discrimination because 
they have a disability or illness. 

We passed the bill overwhelmingly 
with a bipartisan vote. I believed we 
were establishing a new frontier of 
civil rights. I was proud to be part of 
the debate. I contemplated, in voting 
for it, as many Senators did, people 
such as Patricia Garrett, a woman who 
reached a pinnacle of success in her ca-
reer as director of nursing at an ex-
traordinary hospital in Alabama, 
learned she had breast cancer, went 
through the anguish and pain of treat-
ment, successful treatment, only to re-
turn to work after her illness and be 
told that she had been demoted from 
her position and would suffer a pay cut. 
She felt she had been wronged. I agreed 
with her. 

When she turned to sue the State of 
Alabama, which managed the univer-
sity hospital, she ran into a brick wall 
named Jeffrey Sutton. Jeffrey Sutton, 
the nominee before us, stood up and 
said: Patricia Garrett and people like 
her, who have been discriminated 
against by States such as Alabama, 
have no right to recover under the 
Americans with Disabilities Act. This 
was a decision made by Mr. Sutton to 
take a case which involved more than 
Patricia Garrett. It involved a basic 
principle of law. Time and again and 
this case stands out because the facts 
are so compelling that has been the 
story of Jeffrey Sutton’s legal career. 

In another disability case, Olmstead 
v. LC, Mr. Sutton argued it was not a 
violation of the Americans with Dis-
abilities Act to force people with men-
tal disabilities to remain institutional-
ized even when less restrictive settings 

were available. Thank God the Su-
preme Court rejected Jeffrey Sutton’s 
twisted logic in that case 7 to 2. Only 
Justices Scalia and Thomas, the 
most—let me be careful of my lan-
guage—conservative members of the 
Supreme Court agreed with Jeffrey 
Sutton’s twisted logic. 

In Alexander v. Sandoval, Jeffrey 
Sutton argued that private individuals 
did not have the power to bring law-
suits under the disparate impact regu-
lations of title VI of the Civil Rights 
Act of 1964. The Supreme Court agreed 
with Sutton by the same 5 to 4 major-
ity we saw in the Garrett case. As a re-
sult of his advocacy, it is now impos-
sible for individuals to use title VI to 
challenge the disproportionate impact 
of many wrongful situations; for exam-
ple, the dumping of toxic waste in poor 
minority neighborhoods. Congratula-
tions, Mr. Sutton. You stood up to stop 
poor families exposed to toxic waste 
from bringing suit against those re-
sponsible for it and who chose their 
neighborhoods as the dumping grounds. 
I am sure that is a feather in his cap 
with some people but not with this 
Senator. 

It is impossible to use title VI—be-
cause of Jeffrey Sutton’s argument—to 
challenge educational tests or tracking 
procedures that disproportionately 
harm minority students. 

Sutton claims that he was just being 
an advocate in these cases. He says he 
just wanted to develop a Supreme 
Court litigation practice. While I ac-
cept the principle that it is wrong to 
ascribe the views of a client to that cli-
ent’s attorney, I believe it is appro-
priate to consider which clients an at-
torney chooses to represent. Time and 
time again, Jeffrey Sutton, who is ask-
ing for a lifetime appointment to sit on 
a bench in a Federal courtroom and de-
cide the fate of people such as Patricia 
Garrett and victims of discrimination, 
has chosen to come down on the wrong 
side of history. 

Another indicator of Mr. Sutton’s 
conservative ideology is that he is a 
member and, indeed, an officer of the 
famed Federalist Society, an organiza-
tion with a mission statement claim-
ing:

Law schools and the legal profession are 
strongly dominated by a form of orthodox 
liberal ideology which advocates a central-
ized and uniform society.

Mr. Sutton, an officer of the organi-
zation, came before us as a nominee—
no surprise. If you scratch the DNA of 
most of President Bush’s judicial nomi-
nees, you will find the Federalist Soci-
ety chromosome. I think about two-
thirds of President Bush’s circuit court 
nominees who have been brought be-
fore the committee have to pass the 
test of being Federalist Society true 
believers. Jeffrey Sutton goes beyond 
membership. He is an officer of the or-
ganization. 

Fewer than 1 percent of attorneys 
across America belong to the Fed-
eralist Society. But if you want to 
make it big in President Bush’s White 
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House and make it to a high level, you 
better show credentials with the Fed-
eralist Society. That is your ticket to 
being considered for a nomination. Mr. 
Sutton had his ticket punched, as did 
Miguel Estrada, Pricilla Owen, Tim-
othy Tymkovich, Jay Bybee, and Caro-
lyn Kuhl. Jeffrey Sutton is part of a 
pattern of conservative ideologues that 
President Bush has nominated to the 
Federal court. 

The Sixth Circuit is evenly balanced 
now, but the President wants to change 
it. He has already nominated six 
staunch conservatives to that court. 
The President is using ideology as a 
basis for his nomination, and the Sen-
ate should reject it. 

Mr. Sutton’s legal career has been 
spent practicing in the shadows of 
States’ rights. He has said repeatedly 
how much he values federalism. Time 
and again he has argued important 
cases on the side of States’ rights and 
not individual rights. We should reject 
that. We should say that as a matter of 
principle and practice, the men and 
women seeking appointments to these 
circuit courts of appeal, who decide 
tens of thousands of cases each year 
and are the gatekeepers for most cases 
before they come to the Supreme 
Court, should be people who are mod-
erate, centrist, and reasonable in their 
views. 

Jeffrey Sutton is not one of those 
nominees. What he brings to this nomi-
nation is an extreme viewpoint, one 
that should be rejected, one that cer-
tainly should not be enshrined for a 
lifetime at the circuit court of appeals. 

I was in Alabama several months ago 
visiting Birmingham, Montgomery, 
and Selma with JOHN LEWIS, Congress-
man from Atlanta, GA, who was part of 
the civil rights movement. He told me, 
as we visited the shrines of the move-
ment—the street corner where Rosa 
Parks boarded the bus and refused to 
sit in the segregated section, and the 
bridge at Selma where JOHN LEWIS had 
his head bashed in by an Alabama 
State trooper trying to protest civil 
rights discrimination—that none of 
that could have taken place were it not 
for one Federal judge with courage, 
Judge Frank Johnson of Alabama. He 
stood up to the establishment and 
other Federal courts and said: We are 
going to see civil rights in America. He 
had the courage of his convictions. Be-
cause of that courage, people have a 
chance to succeed in America today 
that they did not have in the 1960s. 

I thought to myself, as I reflected on 
Frank Johnson, an unheralded hero, 
how many nominees to the Federal 
court coming before us today would 
have the courage and vision of Frank 
Johnson. Trust me, based on his record, 
Jeffrey Sutton would not be one of 
those judges. 

Jeffrey Sutton, time and time again 
in his legal career, has stood in the 
path of progress toward equality and 
opportunity. He has denied opportunity 
to people who are disabled. He has de-
nied people who have been victims of 

age discrimination, he has denied peo-
ple of color and poor people who are 
looking for their day in court, he has 
denied them that chance. 

How can we in good conscience look 
the other way? How can we say: this is 
just another political decision, this 
man may sit on the bench for a life-
time but it is the President’s right to 
pick his nominees? 

I don’t think we can. In good con-
science, we have to say no to this 
nominee. We have to say to the White 
House: Send us moderate people. Do 
not send us people who will preach in-
tolerance from the bench. Do not send 
us people who will close the courthouse 
door to Americans who have no other 
recourse when it comes to protecting 
their civil rights.

Jeffrey Sutton is just that sort of 
nominee. For that reason, his nomina-
tion should be rejected. I reserve the 
remainder of my time. 

The PRESIDING OFFICER. Who 
seeks recognition? Who yields time? 

Mr. HARKIN. Mr. President, par-
liamentary inquiry. 

The PRESIDING OFFICER. The Sen-
ator will state his inquiry. 

Mr. HARKIN. Will the Chair inform 
the Senator as to the agreement en-
tered into and what is the time agree-
ment? 

The PRESIDING OFFICER. It is the 
Chair’s understanding that the Senator 
from Illinois is to speak for 20 minutes, 
followed by a Republican to speak, and 
then Senator SCHUMER is to speak for 
15 minutes. 

Mr. HARKIN. Therefore, if time is 
running, it runs off of the other side. 

The PRESIDING OFFICER. That is 
correct. It is being charged to the Sen-
ator speaking, but that would be cor-
rect. 

Mr. HATCH. I have no objection if 
the Senator from Iowa wants to speak 
at this time. 

Mr. HARKIN. The order was entered 
into and Mr. SCHUMER is not here. 

Mr. HATCH. It is our understanding 
if we didn’t take the floor, Senator 
SCHUMER would. He is not here, but I 
would be happy to yield to the Senator 
from Iowa. I reserve the remainder of 
our time. 

The PRESIDING OFFICER. The Sen-
ator from Ohio is recognized. 

Mr. DEWINE. Mr. President, if I may 
ask the Chair to state the parliamen-
tary situation now on the time. My un-
derstanding is that we had a total of 2 
hours. 

The PRESIDING OFFICER. Under 
the previous order, the time reserved 
until 12 noon is to be equally divided 
between the chairman of the Judiciary 
Committee and the Senator from Iowa, 
Mr. HARKIN. The Senator from Illinois 
was recognized first under the agree-
ment. Now the Republican side has the 
opportunity to respond, followed by 
Senator SCHUMER of New York. 

Mr. HATCH. Mr. President, I reserve 
the remainder of our time. Senator 
SCHUMER is now here and he can go 
ahead. 

Mr. HARKIN. Mr. President, par-
liamentary inquiry: Since the other 
side is not speaking, does their time 
run? 

The PRESIDING OFFICER. If some-
one is claiming time on the Demo-
cratic side, it would be charged to the 
Democrats. 

The Senator from New York is recog-
nized. 

Mr. SCHUMER. Mr. President, before 
I begin, was the Senator from Iowa 
seeking extra time? 

Mr. HARKIN. Under the previous 
order, how much time was the Senator 
from New York given? 

The PRESIDING OFFICER. He is to 
have 15 minutes. 

Mr. SCHUMER. Could my colleague 
from Iowa proceed following me? 

The PRESIDING OFFICER. By con-
sent. 

Mr. HATCH. I have no objection if 
the Senator from Iowa would like to 
follow the Senator from New York. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HARKIN. Mr. President, I was in-
formed that I may reserve time for the 
end of the debate also. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. HATCH. Mr. President, I under-
stand the time is divided equally. 
Whatever is left, they would use. 

The PRESIDING OFFICER. That is 
correct. 

Mr. HATCH. As long as it is on their 
time, it is fine with me. 

The PRESIDING OFFICER. The time 
will be charged to the Senator speak-
ing. 

With that understanding, the Sen-
ator from New York is recognized. 

Mr. SCHUMER. Mr. President, I rise 
in opposition to the nomination of Jef-
frey Sutton to the Sixth Circuit Court 
of Appeals. I am going to get into Mr. 
Sutton in a minute, but I just say that 
Mr. Sutton is another example of nomi-
nees who have been nominated who are 
not simply mainstream conservatives 
but are way over to the right side. That 
is what we have seen in this judicial 
process. We have seen nominee after 
nominee after nominee who is not sim-
ply a mainstream conservative—we 
voted for most of those—but a nominee 
who is a passionate ideologue and 
whose major view—if you had to under-
line it all, perhaps with the exception 
of the issue of choice—is a wish to cur-
tail the power of the Federal Govern-
ment. 

They, in a very real sense, wish to 
turn the clock back—many not to the 
1930s but even to the 1890s. There has 
been 100 years of history that the Fed-
eral Government expanded its power to 
deal with injustices that occurred with 
individuals. Keeping in concept with a 
limited government and a free market 
society, the general consensus in our 
society has been to move forward. 
There have been ebbs and flows. I think 
there was legitimacy to Ronald 
Reagan. There had been 50 years of 
Federal expansion and he said re-
trench. Since that time I think there is 
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no groundswell among the American 
people to turn the clock back to 1930 or 
1890. Any attempts by either the Presi-
dent or the Congress to do that are al-
ways defeated, or almost always de-
feated in the long run because those 
two parts of our Government, the arti-
cle I part, the Congress, and the article 
II part, the Executive, are elected. 

What has happened here, Mr. Presi-
dent, is that those who wish to turn 
the clock back—a narrow band of 
ideologues—have either captured the 
President’s ear or certainly captured 
the nomination process, and they put 
forward nominee after nominee after 
nominee who is beyond the main-
stream—not people who disagree on 
views but people, if they sat in this 
Chamber, would be more conservative 
perhaps than any of the 100 Senators. 
But they are not elected. 

The President and his allies thought 
they could do this without a whimper. 
Some of us, a year and a half ago, said 
we were going to question these nomi-
nees on their ideological views, on 
their judicial philosophy. Initially, 
there was an outcry, but I think basi-
cally the argument has been settled. 

Certainly, there is a right to ask 
nominees about their views. Secondly, 
I believe there is an obligation because 
the article III section of Government, 
the judiciary, has huge power. The 
nominees, if they become members of 
the bench, are there for life. This is the 
only chance because the White House 
doesn’t vet their views. In fact, there 
seems to be a philosophy in the White 
House to tell the nominees to say as 
little as possible, and the apotheoses of 
that was Miguel Estrada, who was like 
a Cheshire cat and would not say a sin-
gle thing about his views. But with the 
problems that Mr. Estrada has had on 
this floor, I think that philosophy is 
not going to work. 

My guess is if any other nominees to 
the court of appeals took the strategy 
of not dare telling us how they think 
on anything, they would reach the 
same fate as Mr. Estrada, and they 
would not be supported by a majority 
here. They will not be nominated ei-
ther. Mr. Sutton is one of these nomi-
nees. He is not merely a conservative 
judge. In fact, as I said, conservative 
judges are nominated—there is a nomi-
nee, for instance, in the Fifth Circuit 
who is pending right now, Judge Prado. 
Judge Prado is conservative, but he is 
not out of the mainstream. He is His-
panic. He is nominated to the Fifth 
Circuit. The majority doesn’t bring 
him forward. Why? Because they know 
he will be supported by the majority on 
our side. Instead, we are going to 
refight the nomination of Priscilla 
Owen, one of the judges like Judge Sut-
ton who is way over. 

The point is that we are not blocking 
every judge. I don’t have the exact 
number, but of approximately 110 or 120 
of the President’s nominees, I have 
supported around 100. And 111 out of 116 
of the President’s nominees have been 
confirmed. I voted for all 111 of them. 

There are some who are so far over 
that we have to say no. Mr. Sutton is 
such a nominee. I just wish our Presi-
dent would understand this, would 
treat the Senate with some respect, 
would understand that the checks and 
balances in this Government make 
sense, and that he cannot just give the 
nominating process to a small group of 
ideologues, led by the Federalist Soci-
ety, who have a view—a very respectful 
view, but it is out of the mainstream, 
way out of the mainstream. 

Very few people believe the Federal 
Government’s role should be cut so 
dramatically that we go to a Federal 
Government ala 1930 or 1890. So I be-
lieve our fight on these issues is gain-
ing support, not losing it. It is a tough 
fight to make.

Why not give the President his way? 
No one knows the damage these nomi-
nees will do because they have not 
heard these cases. I will say that when 
our caucus rallied and coalesced 
around opposing the nominee Miguel 
Estrada and not letting him come to a 
vote until he was doing what the 
Founding Fathers wanted him to do, 
discuss the issues, we did not do it in 
this caucus for political advantage. We 
did it because we were so appalled by 
the arrogance of a nominating process 
that said the advise and consent proc-
ess could be ignored and the nominee 
could say, I cannot answer this because 
I might have to judge it on a future 
case. No other nominee has done that. 

In fact, yesterday, in my State, I was 
proud to support a nominee of the 
President named Judge Irizarry, an-
other Hispanic nominee. I called her 
into my office and talked to her. I said, 
give me some court cases you do not 
like. And without flinching, this 
woman, educated, I believe, at Colum-
bia and Yale, an excellent lawyer, an 
excellent judge, told me two cases, one 
she disagreed with from the right, one 
she disagreed with from the left. I told 
the White House, let’s move her. 

So this is not an issue of Hispanics or 
women. This is not an issue of being 
obstructionist. This is very simply an 
issue about the Constitution and about 
some degree of balance that ideologs—
neither ideologs of the far left nor 
ideologs of the far right should capture 
the judiciary, because when they do, 
they do not interpret the law, which is 
what the Founding Fathers wished 
them to do but, rather, they make law. 

The great irony is the conservative 
movement in the 1960s and 1970s had a 
revulsion towards judge-made law. I re-
member arguing with some of my 
classmates in college about this. All of 
a sudden it has flip-flopped and now ac-
tivism on the rightwing side is okay, 
turning the clock back, which cer-
tainly in an Einsteinian way, and I 
think in a general way, is as much 
changing direction as moving it for-
ward, is not activism but fidelity to 
the Constitution? Judge after judge 
will reverse precedent—that is what ac-
tivism is—when they should not. 

So I believe, with every bone in my 
body, with every atom in my body, 

that we are doing the right thing 
here—that we are doing more than the 
right thing; we are doing the Nation a 
service. If we succeed, no one will ever 
know because the kinds of cases that 
would be ruled on will not come to the 
fore. If we fail, people will know, but it 
may not be for 5 or 10 years. It is the 
right thing to do. We know it, and I be-
lieve most people over there know it. 

These are not nominees who are 
mainstream. They are not the kinds of 
nominees Bill Clinton generally nomi-
nated, people who were to the liberal 
side but not out of the mainstream, not 
a whole lot of legal aid lawyers or 
ACLU advocates but, rather, partners 
in law firms and prosecutors. That was 
the Clinton nominee. 

Here, it is nominee after nominee 
who sort of with a passion wishes to 
say the minute the Federal Govern-
ment moves its fingers, chop them off. 

Let’s talk a little bit about Mr. Sut-
ton, because I think he fits that ex-
treme mold. Now to his credit—and I 
want to give him credit—he answered 
questions when we asked him. He was 
not silent like Miguel Estrada. I do not 
hear anybody saying he is violating 
Canon No. 5 of the lawyers’ ethics by 
saying how he felt on certain issues. 
That was why Mr. Estrada would not 
tell us things. 

In general, some of the cases he has 
talked about advance an agenda that is 
antirights, antifairness and, in my 
judgment, antijustice. Probably the 
most notorious is Patricia Garrett.
There, he sought and obtained—this 
was not just someone who looked up 
his name in the phone book, went and 
looked up an ‘‘S’’ and came to Sutton. 
He went out of his way to find the op-
portunity to oppose a breast cancer pa-
tient’s bid to vindicate a right to keep 
her nurse’s job. In other words, she was 
fired because she had breast cancer. 

He went so far as to argue the Con-
gress had no power under the 14th 
amendment to protect the disabled. 
Whether you agree or disagree with the 
view, it is clearly an attempt to say 
the Federal Government, in the kind of 
general, gradual, fitful progress we 
have made to protect the rights of indi-
viduals, should be pushed back. 

In the case of Westside Mothers, Mr. 
Sutton again grabbed the opportunity 
to oppose a group of mothers whose 
children were being deprived of serv-
ices under Medicaid. Mr. Sutton appar-
ently believed impoverished children 
should not have the right to force the 
State they live in to provide them serv-
ices that Congress guaranteed to them. 
Again, cut the Federal Government 
back. 

In another case, Mr. Sutton sought 
the opportunity to file a brief arguing 
Congress does not have the power to 
address violence against women and ar-
gued that significant portions of the 
Violence Against Women Act were un-
constitutional. 

Do my colleagues think most of 
America agrees with that? Do they 
think most of America thinks Congress 
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has no right to legislate, particularly 
when there are findings that say this is 
interfering with commerce and inter-
fering with women’s rights to hold jobs 
and be productive citizens? It is sort of 
obvious if a woman is beaten at home, 
that that will interfere. Do my col-
leagues think most Americans agree 
with Mr. Sutton to say there should be 
no Federal power to do it? 

The bottom line is, in case after case, 
Mr. Sutton has sought the opportunity 
to represent States rights at the ex-
pense of individual rights. He has 
sought the opportunity to seek injus-
tice at the expense of basic fairness, 
guided by some ideological construct 
that the Federal Government is bad, it 
is evil, it grabs too much power, in 
ways that most Americans, 95 per-
cent—99 percent, maybe of all Ameri-
cans—would have no problem with. 

The PRESIDING OFFICER. The Sen-
ator from New York has used 15 min-
utes. 

Mr. SCHUMER. I ask unanimous con-
sent that I be given an additional 5 
minutes of our time. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. HARKIN. How much time do we 
have remaining? 

The PRESIDING OFFICER. Nineteen 
minutes 38 seconds. 

Mr. HARKIN. Five more minutes. 
Mr. SCHUMER. I thank my colleague 

for his generosity. 
The PRESIDING OFFICER. The Sen-

ator from New York. 
Mr. SCHUMER. Now, it is no exag-

geration to say Jeffrey Sutton is one of 
the architects of the rightwing revolu-
tion that is taking place in our Federal 
courts. In hearings before the Judici-
ary Committee, he claimed he was try-
ing to build a Supreme Court practice 
and he cannot be condemned for the 
views espoused in his advocacy, be-
cause lawyers have to represent their 
clients. Generally, that is true. If Mr. 
Sutton were a public interest lawyer 
taking all cases that come to him, I 
would agree. If he were a junior asso-
ciate taking the cases partners as-
signed to him, I would agree. If he had 
a diverse array of cases taking dif-
ferent ideological perspectives, I would 
agree. But the cases Mr. Sutton took 
reflect a clear agenda. He believed in 
what he was doing. 

In one interview, Mr. Sutton said: I 
love this Federalism stuff. It was obvi-
ous to me, at least, that at the hearing 
this was a personal agenda for him. He 
has taken positions far beyond what 
his clients’ interests have demanded. 
His record, viewed as a whole, makes 
clear he has an agenda and his career 
has been devoted to advancing that 
agenda. 

Frankly, I do not believe someone 
with such strong against-the-grain ide-
ological views will simply set them 
aside to become a fair and neutral 
judge. That is a pretty tough thing to 
do. 

So the bottom line is we have an-
other nominee from the extreme, an-

other nominee clearly bright, clearly 
accomplished—I have no dispute with 
his intellectual character or his ethics, 
but he comes from way outside the 
mainstream. It is a pity this judge di-
vides us, does not unite us. If every 
judge the President nominated were 
that way, I would say it is not much of 
an argument, but it is just some. So I 
would urge my colleagues to oppose 
Mr. Sutton. 

Frankly, I think a large number will. 
I think because Mr. Sutton answered 
questions and other reasons that there 
is not going to be a prevention of his 
nomination from coming to a vote. He 
certainly adds weight and burden to fu-
ture nominees because many Members 
want to seek balance on the courts. 
Jeffrey Sutton does not bring a bit of 
balance to the courts. It continues the 
push, bringing them far over to the 
right side to eliminate the powers of 
the Federal Government or to greatly 
reduce the powers of the Federal Gov-
ernment at a time when only a small 
band of ideologues is demanding just 
that. 

I yield the remainder of the time I 
have not used to my colleague from 
Iowa, and I yield the floor. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. HARKIN. Mr. President, I reserve 
the remainder of my time. 

The PRESIDING OFFICER. Who 
yields time? 

If no one yields time, time will be 
charged equally to both sides. Senator 
HARKIN from Iowa has 16 minutes and 
the chairman of the Judiciary has 53 
minutes. 

The Senator from Iowa.
Mr. HARKIN. Mr. President, it is an 

odd game that is being played here by 
the majority party of the Senate. 
First, we asked a vote be put off until 
after the caucus this afternoon. The 
majority leader could not even do that. 
Why do they want to rush a vote at 
noon after we have been gone for 2 
weeks? Senators have just come back. 
Some Members wanted the opportunity 
to talk about Mr. Sutton in our cau-
cuses. The majority leader says no, we 
will vote at noon; we cannot vote at 
2:15. We will not have any other votes 
today but they want to ram this 
through and vote at noon. I know our 
assistant minority leader, Senator 
REID, asked if we could have the vote 
later on and the majority leader ob-
jected. Why? What are they afraid of? 

Again, I point to an incident that 
happened today and yesterday that 
again illustrates why people with dis-
abilities have every reason to be out 
here in the lobby today—and the recep-
tion room—opposing Mr. Sutton’s nom-
ination. We had a room reserved, the 
Mansfield Room, for a press conference 
this morning for disability groups. 
Somehow yesterday it was taken away 
from us. We do not know why; it was 
just taken away. Then we were told we 
could use the LBJ Room—fine—at 10 
o’clock. People with disabilities lined 
up outside to come in to that press 

conference at 10 o’clock, but they were 
not allowed to come in until 9:30. Peo-
ple with wheelchairs, people what see-
ing eye dogs, people who are hearing 
impaired, standing in line out there to 
try to come in here to exercise their le-
gitimate rights; yet they are held up 
out there because it takes a long time 
to process them and get them through. 

When I heard this was happening, I 
called Mr. Pickle, the Sergeant at 
Arms, and he rushed right down there 
and he made sure they got through. I 
thank Mr. Pickle. 

But why do we have to do that? The 
people who are down there should have 
been treated just like a banker, a fin-
ancier, or K Street lobbyist who come 
up here when we have votes on the 
floor. And they were not—until Mr. 
Pickle went down there and straight-
ened things out. 

People with disabilities struggle 
every day just to get through. We had 
years, decades, centuries of discrimina-
tion against people with disabilities in 
this country, so we passed the Ameri-
cans with Disabilities Act in 1990. Mr. 
Sutton, the nominee before the Senate, 
says it is not needed. It was not need-
ed? On National Public Radio he said 
‘‘disability discrimination in a con-
stitutional sense is difficult to show.’’ 

We did not think it was that dif-
ficult: 25 years of study by the Con-
gress, starting in 1965 with the Na-
tional Commission on Architectural 
Barriers, through 1989—25 years. And 
then Congress, recognizing that we had 
left out of the Civil Rights Act of 1964 
people with disabilities. 

After all the studies—we had 17 hear-
ings, we had a markup by five separate 
committees, 63 public forums across 
the country, held by Justin Dart, who 
was President Reagan’s appointee to 
head the National Committee on Peo-
ple With Disabilities. Justin Dart col-
lected over 8,000 pages of testimony of 
individual acts of discrimination 
against people with disabilities in this 
country. Attorney General Thornburg 
testified on behalf of it and said it was 
needed, along with Governors and 
State attorneys general. We had over 
300 examples of discrimination by 
State governments in the legislative 
record—300 examples of discrimination 
by State governments. Yet when Patri-
cia Garrett of Alabama was fired from 
her job because of her disability, Mr. 
Sutton, in representing the State of 
Alabama, just said that is tough; we do 
not need the ADA. He said it is not 
needed. Well, Congress thought it was 
needed and people with disabilities all 
over this country knew it was needed 
also. 

I make it clear, I am not accusing 
Jeffrey Sutton of having any personal 
animosity toward people with disabil-
ities. I spent an hour and a half with 
him. I don’t believe he does. But what 
he does have is a very narrow, rigid 
view of the law which he summed up 
best when he said that in the contest 
involving these laws between the Fed-
eral Government and States rights, it 
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is a zero sum game. In other words, if 
a claimant on civil rights under a Fed-
eral civil rights statute, for example, 
such as the Americans with Disabil-
ities Act, if that person wins against a 
State that does not protect those civil 
rights, then somehow the State loses. 
The Federal Government wins and the 
State loses. He says it is a zero sum 
game. 

What an odd view to have that some-
how if the civil rights of people with 
color, the civil rights of women, the 
civil rights of the elderly, the civil 
rights of people with disabilities, if 
somehow they are constitutionally 
upheld by the Federal courts, a State 
loses—an odd, odd view. But that is Mr. 
Sutton’s view, a narrow, rigid, inter-
pretation of the law that does not rec-
ognize what we did, that does not rec-
ognize the history of discrimination, 
only his own ideology about how that 
law should be interpreted. If civil 
rights wins, the State loses, according 
to Mr. Sutton. 

This is what the New York Times 
said yesterday morning in the edi-
torial: ‘‘Another ideologue for the 
courts.’’ Not that he is a bad man. I am 
not saying he is a bad man at all. I am 
just saying his views are antithetical 
to civil rights laws in this country. 
That is why over 400 civil rights groups 
in this country have come out in oppo-
sition to Mr. Sutton. Never before have 
all these groups come together to op-
pose a nominee to the Federal bench. 
Maybe this group or that group might 
have opposed this judge or that judge, 
but never before have all 400 come to-
gether in opposing Mr. Sutton. Yet we 
are told we have to rush the vote. We 
have to vote. We cannot debate it. We 
can’t talk to our caucuses; we have to 
vote at noon. 

We hear all this talk that Mr. Sutton 
was just representing his clients. He 
wasn’t just representing his clients. In 
his writings, in his statements, in his 
sayings outside the courtroom, he says 
his ideology, his belief is that it is a 
zero sum game. He believes in this fed-
eralism stuff. 

He says any congressional staffer 
with a laptop can make constitutional 
law. That is not what we did when we 
passed the Americans with Disabilities 
Act. We spent years documenting dis-
crimination against people with dis-
abilities. 

People may get up and say, ‘‘I voted 
for the Americans with Disabilities 
Act.’’ ‘‘I cosponsored the Americans 
with Disabilities Act.’’ Fine, we appre-
ciate it. It passed the Senate 90 to 6. 
But I don’t understand how you can 
say you voted for it, you supported the 
Americans with Disabilities Act, but 
now you want to put a judge on the 
bench who wants to undermine that 
law and has so stated and has so writ-
ten, that he would be willing to under-
mine it in preference to States rights. 

In 1948, the then-mayor of Min-
neapolis, Hubert Humphrey, stood up 
in front of the national convention of 
the Democratic Party when then 

Strom Thurmond, who later became a 
Senator, walked out, took the South 
with him, and formed the Dixiecrat 
Party because they didn’t like the civil 
rights plank in the Democratic plat-
form in 1948. It was then-Mayor Hum-
phrey who got up before that Demo-
cratic convention and said: It is time 
we get out of the shadow of States 
rights and into the sunshine of human 
rights. 

He was right. The history of this 
country since then has been one of en-
suring the civil rights and civil lib-
erties of our citizens. 

I say to my fellow Senators, when 
you come over to vote, go through the 
reception room. You will see dozens of 
people there: Hearing impaired, some 
who are blind, people who use wheel-
chairs—people with all forms of the dif-
ferent types of disabilities. They are 
there. Walk by them and tell them you 
are going to vote for Jeffrey Sutton. 
Tell them you are going to vote for Jef-
frey Sutton because you believe their 
individual States will protect their 
civil rights; that the individual States 
will take care, will make sure they are 
not discriminated against. 

Mr. REID. Will the Senator yield for 
a question? 

Mr. HARKIN. I will. 
I just hope Senators will go by and, 

rather than saying they are going to 
vote for Sutton, will strike another 
blow for civil rights in this country 
and tell the assembled people with dis-
abilities out here in this reception 
room that we are going to say no to 
Mr. Sutton and we are going to set a 
higher standard for our Federal judges. 

Let’s defeat this nominee, not on a 
personal basis, but let’s have judges 
who will understand that upholding 
people’s civil rights against States 
rights is not a zero sum game. When we 
win on our civil rights, we all win. 

I am glad to yield to my friend from 
Nevada. 

Mr. REID. I said yesterday evening 
as we closed how I appreciated the 
statements of the Senator from Arkan-
sas yesterday and how the statements 
were based on substance. A lot of times 
when we come to the Senate floor we 
talk in the abstract. You have not. I 
was touched when I heard the Senator 
from Iowa speak of his brother who was 
sent to a school for the deaf and 
dumb—even though he was not dumb; 
he just couldn’t hear. 

Mr. HARKIN. That is true. 
Mr. REID. I want the Senator to an-

swer this question. The Senator from 
Iowa remembers Congressman Jim 
Bilbray, a Congressman from Nevada. 
When he was living back here, he had a 
daughter who had graduated from high 
school and invited one of her friends 
from Nevada to come back to Wash-
ington. They were trying to find ac-
commodations for her friend, who was 
a paraplegic. He was confined to a 
wheelchair. They called over 50 hotels 
and motels before they could find a 
place to stay for this young man with 
his wheelchair. That was prior to the 
Americans with Disabilities Act. 

Is the Senator from Iowa describing 
what my friend Congressman Bilbray’s 
daughter went through, trying to find 
State-protected rights for people with 
disabilities? 

Mr. HARKIN. I say to my friend from 
Nevada, when my brother Frank was 
out of school and in the workforce, I 
remember I was in the military. I was 
a Navy pilot. I was down in Florida. I 
wanted my brother to come down and 
visit me on one of his vacations. He 
didn’t want to do that. I was wondering 
why. 

He said, You know, I am really con-
cerned. I can get a car; I have a driver’s 
license. But he was afraid of staying in 
hotels and motels because he was con-
cerned because he had read about a 
couple of motel fires. He said, What if 
I am in a motel or hotel and there is a 
fire? I won’t be able to hear anything. 
So he was afraid to travel. 

Today when you go to hotels or mo-
tels, they have lights that flash and 
modest little improvements to make 
sure people with disabilities can basi-
cally enjoy the same things we do. 

The Senator from Nevada has accu-
rately described what this country was 
like before the Americans with Disabil-
ities Act. Architectural barriers? My 
nephew is an architect. After the act 
was passed, I remember my nephew 
said, Now we can start designing build-
ings the way they ought to be designed, 
with universal accessibility. That is 
happening today. 

There was a young child turned away 
from a zoo because the child had cere-
bral palsy. The child was turned away 
from the zoo because they were afraid 
that child would scare the chim-
panzees. That is a true story. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. HARKIN. I ask unanimous con-
sent for 5 more minutes. 

Mr. REID. Mr. President, I had spo-
ken to the majority staff. The majority 
leader wants the vote at noon. How-
ever, the majority, of course, has indi-
cated if we need another 5 minutes on 
each side, that would be fine. So I ask 
unanimous consent the time for the 
vote be scheduled at 12:10, rather than 
12, and that each side have an addi-
tional 5 minutes. 

The PRESIDING OFFICER (Mr. 
ENZI). Without objection, it is so or-
dered. 

The Senator from Utah. 
Mr. HATCH. Mr. President, the dis-

tinguished Senator from Iowa is con-
cerned that they have used up their 
time. I would have yielded him some 
time from my time if necessary. So 
there is no desire to mistreat him or to 
treat him unfairly. 

But let’s just get the facts here. The 
nomination of Jeffrey Sutton has been 
sitting here for 2 solid years and now 
we hear complaints that we have to 
have a vote at 12:10 or 12? Come on. 

Plus, I get a little tired of hearing 
from the other side that they seem to 
be the only people who care about per-
sons with disabilities. I can tell you 
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that bill would not have passed had it 
not been for people on this side, and I 
was one of the leaders. I managed the 
floor for the Americans with Disabil-
ities Act. I was in all the meetings. I 
helped to negotiate the compromise 
with the White House. I helped to re-
solve the problem. And I feel every bit 
as deeply about persons with disabil-
ities, and so do all of my Republican 
colleagues, as do my wonderful friends 
on the other side, who seem to think 
they are the only ones who care about 
persons with disabilities, or civil 
rights.

The fact is that had it not been for 
the Republican Party, the Civil Rights 
Act of 1964 wouldn’t have passed. I get 
a little tired of this holier-than-thou 
attitude—that they are the only ones 
who understand and they are the only 
ones who feel deeply about it. 

I managed the floor the day we 
passed the Americans with Disabilities 
Act—and I went with the distinguished 
Senator from Iowa outside to meet 
with the folks who were suffering from 
disabilities, and we both broke down 
and cried because we were so happy to 
have passed that bill. I remember the 
day that I carried my brother-in-law 
through the Los Angeles temple in my 
arms with a great effort because he 
contracted both types of polio. He con-
tracted polio and became a paraplegic 
who went on to finish his under-
graduate, and went on to receive his 
master’s in electrical engineering. He 
worked up to the day he died, although 
he came home every night and got into 
an iron lung. 

So I hope our colleagues on the other 
side quit suggesting that we don’t seem 
to understand on this side the problems 
people have with disabilities. We do un-
derstand. 

Jeffrey Sutton worked for his father 
who ran a school for kids with cerebral 
palsy. To have him maligned here 
today and yesterday the way he has 
been, after 2 years of sitting here wait-
ing to get a chance to have a vote up or 
down, goes a little bit beyond the pale. 

I support this nomination of Jeffrey 
Sutton to be a judge on the Sixth Cir-
cuit Court of Appeals precisely because 
he is a person of capacity, decency, and 
honor who cares for those with disabil-
ities. He is one of the top appellate 
lawyers in the country. He has nearly 
the highest rating from the American 
Bar Association. They don’t give that 
rating out easily. To have him pre-
sented here today as outside of the 
mainstream—that means outside of the 
way certain Senators on the other side 
believe—well, I have to say that isn’t 
the description of the mainstream. Mr. 
Sutton is one of the top appellate law-
yers in the country. He has argued over 
45 appeals in this country—appeals for 
a diversity of citizens in Federal and 
State courts across the country, in-
cluding an impressive number—12 
cases—before the U.S. Supreme Court. 
And I hear that he is outside the main-
stream because he wins his cases before 
the Supreme Court? In a couple of 

cases, he lost. They disagree with that, 
too. 

I happen to believe the Supreme 
Court decides what mainstream is, in 
many cases. They are not always right; 
I admit that. I was disappointed in 
some of their decisions. But the fact is 
he has been more in the mainstream 
than some of his critics. He under-
stands what mainstream is. In 2001, he 
had the best appellate advocate record 
of any advocate before the Supreme 
Court, arguing four cases and winning 
all four of them. The fact that my col-
leagues on the other side do not like 
the results in those cases—a number of 
which were decided unanimously by 
the Supreme Court—shows they are 
outside the mainstream. 

On January 2, 2003, the American 
Lawyer named him one of the best 45 
lawyers in the country under the age of 
45. That doesn’t sound like somebody 
who is out of the mainstream. 

He is an outstanding nominee. I urge 
all of my colleagues to support him. 

I am happy to yield time to the dis-
tinguished Senator from Ohio. 

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Mr. President, I thank 
my colleague from Utah. 

After 12 years, in about an hour from 
now we will finally be voting on the 
nomination of Jeffrey Sutton, 2 years 
after his nomination was submitted by 
President Bush to this body. 

I spoke twice yesterday in the Cham-
ber in regard to his nomination, so I 
will not take much of my colleagues’ 
time today to talk about the nomina-
tion. I have listened to my friends’ 
comments—they are my friends—who 
oppose this nomination. I have a great 
deal of respect for them. But I believe 
I had to come back to the floor this 
morning and respond, however briefly, 
to their comments. 

As I have listened to their comments, 
it has become clear that the opposition 
to Jeffrey Sutton really does boil down 
to this: The fact that the opponents to 
Jeffrey Sutton, those who in a few mo-
ments will vote against his nomina-
tion, do not like the positions he has 
taken in cases he has argued. The Gar-
rett case is a prime example. 

Mr. President and Members of the 
Senate, as I said yesterday, and as I ex-
plained in more detail than I will 
today, I thought Jeffrey Sutton’s own 
argument on behalf of the State of Ala-
bama in the Garrett case was wrong. 
This Senator from Ohio believed it was 
wrong. And the U.S. Supreme Court de-
cided that I was wrong. They decided 
that Jeffrey Sutton and the State of 
Alabama were right. I happen to still 
think the Supreme Court got it wrong. 
I still happen to think Mr. Sutton’s ar-
guments on behalf of his client, the 
State of Alabama, were wrong. 

But the fact remains that Jeffrey 
Sutton was simply acting as a lawyer. 
He was acting as a lawyer—and in this 
case a successful lawyer—representing 
his client. If you analyze the different 
criticisms and the different cases, what 

you will find time after time after time 
is that he was acting in his capacity as 
a lawyer, and a pretty successful law-
yer. 

If we would deny Jeffrey Sutton the 
ability to serve on the Federal bench 
because we do not like his clients, or 
we do not like the position of his cli-
ents, or we do not like his advocacy for 
those clients or the position he took as 
a good lawyer following the canons of 
judicial ethics, it would set a very dan-
gerous precedent for this Senate. It 
would have a chilling effect on the 
practice of law in this country. 

Every lawyer in this country who had 
any thought or any ambition of ever 
serving on the Federal bench—I will 
guarantee that there are an awful lot 
of them out there who someday will 
have some dream in their mind of serv-
ing on the Federal bench, however real-
istic or not it might be—each one of 
them would have to think: Gee, is my 
representation of this client, is my rep-
resentation of this particular cause 
going to somehow affect my ability to 
get on the Federal bench? Will some ju-
diciary committee, will some U.S. Sen-
ator, will some White House in the fu-
ture look at this and say, oh, that was 
a bad cause, that was something that 
was just too controversial? 

No, my friends in the Senate, we 
don’t want to go down that path. That 
is a wrong path to go down. We know 
better. We know better than to do that. 

My colleagues on the other side of 
the aisle have said: No, that is really 
not what we are talking about. We are 
not talking about his representation of 
someone in court. We are talking about 
what he said outside of the court. I 
think we have to look at that. 

I submit to Members of the Senate, 
when you look at that allegation, and 
when you strip it away and look at the 
real facts, what you find is, in the 
cases that we look at, Jeffrey Sutton 
was still working as a lawyer. 

I will give you an example: The fa-
mous NPR interview, National Public 
Radio interview, that has been cited 
time and time again on the floor by the 
opponents. There are quotes from Jef-
frey Sutton about that, and people say: 
Oh, look. He was talking on National 
Public Radio, and he was not serving as 
a lawyer then, or he was not arguing a 
case in front of the United States Su-
preme Court; that must have been his 
own ideas. 

What my colleagues fail to mention 
is that interview was done in conjunc-
tion with an oral argument in front of 
the United States Supreme Court. If I 
am not mistaken, I think it was actu-
ally the same day he was making the 
oral argument in front of the United 
States Supreme Court. He was talking, 
I believe, about the Garrett case, and 
he was telling the interviewer from 
NPR what his oral argument was going 
to be. 

We would obviously expect him not 
to disagree with what his oral argu-
ment was going to be. We would not ex-
pect him to say anything inconsistent 
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with what his oral argument was going 
to be. And we would expect him to ad-
vocate for his clients and say the same 
thing on National Public Radio that he 
would say in the courtroom of the 
United States Supreme Court. So 
again, Mr. Sutton was acting as a law-
yer. 

So to put it in a common term, it is 
a ‘‘bum rap.’’ This man has a right to 
be a lawyer—not only has a right to be 
a lawyer, he has an obligation to be a 
lawyer. It is what he has to do once he 
takes a case. 

He is a good lawyer. He is a lawyer 
who has done his job. He is a lawyer 
who is well qualified to serve on the 
Federal bench. I hope my colleagues, 
when they come to the floor, will con-
sider his life experiences, his life’s 
work, things he has done outside the 
courtroom as far as community serv-
ice, as well as how well respected he 
clearly is by courts, by his colleagues, 
and by the community. Therefore, I 
hope my colleagues will vote to con-
firm Jeffrey Sutton to the Sixth Cir-
cuit Court of Appeals. 

I thank the Chair and yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Utah. 
Mr. HATCH. Mr. President, I also 

compliment my esteemed colleague 
from Ohio for his excellent remarks. 
Nobody knows this man better than 
the distinguished Senator from Ohio. 
And, frankly, I know him quite well 
myself. We ought to pay attention to 
the people who know him and not 
make up stories about him, which I 
think is what is happening. 

I have seen more and more of a vin-
dictive approach against President 
Bush’s judgeship nominees than I have 
ever seen in my 27 years in the Senate. 
To malign these people who have the 
highest rating from the American Bar 
Association, as though they are not in 
the judicial mainstream, I think is hit-
ting below the belt. And everybody sus-
pects the reason why this hitting below 
the belt is occurring is because, No. 1, 
they think he might be pro-life. I do 
not know what he is as far as that par-
ticular issue. The fact is, no single 
issue should stop somebody who is oth-
erwise qualified from serving in the 
Federal Government and serving his 
fellow human beings in this country. 

But No. 2 is, they are afraid this fel-
low has Supreme Court potential, as 
many of President Bush’s nominees 
have who have such high ratings. So 
there is a deliberate attempt to dam-
age him on his way up to the Sixth Cir-
cuit Court of Appeals so he will never 
be nominated for the Supreme Court. 

Mr. President, I support the nomina-
tion of Jeffrey Sutton to be a judge on 
the Sixth Circuit Court of Appeals be-
cause he is worthy of it. Mr. Sutton, 
like I say, is one of the top appellate 
lawyers in the country today. There is 
no question about it. I have mentioned 
how many cases he has argued, appel-
late cases, and at least 12 before the 
Supreme Court, winning most of them. 
I spoke yesterday at length about Mr. 

Sutton’s extremely accomplished legal 
record and the numerous letters of sup-
port I have received on his behalf. 

Let me just take a few minutes today 
to discuss some additional points my 
colleagues on the other side have 
raised. 

Specifically, I would like to respond 
to the points raised on the topic of fed-
eralism. It is as though they do not be-
lieve in federalism, they only believe 
the Federal Government should have 
total control over everything. It is one 
reason I left the Democratic Party long 
ago, because I realized there is a prin-
ciple of federalism that is hallowed in 
this country, constitutionally hal-
lowed. 

Mr. Sutton has argued three very im-
portant cases that have resulted in 
hotly debated U.S. Supreme Court 
opinions concerning the scope of 
Congress’s power under section 5 of the 
14th amendment to regulate State gov-
ernments. Some of his critics—and a 
number of them, almost all of them—
have suggested his involvement in 
these cases should somehow disqualify 
him from the bench. 

I think everyone here knows I have 
worked hard to enact some of the very 
laws Mr. Sutton argued against on be-
half of his clients as an advocate, 
which is his responsibility as an attor-
ney. Together with my good friend and 
colleague, the senior Senator from 
Massachusetts, and others, I worked 
very long hours on the Religious Free-
dom Restoration Act, which was struck 
down in the City of Boerne case. I was 
one of the principal sponsors of and 
managed the floor for the Americans 
with Disabilities Act, a small portion 
of which was limited by University of 
Alabama v. Garrett, a case argued by 
Jeffrey Sutton. I also worked closely 
with the distinguished Senator from 
Delaware on another law that the Su-
preme Court, in the Morrison case, 
found, in part, to be beyond Federal au-
thority—the Violence Against Women 
Act.

It is important to understand that, 
notwithstanding the suggestions of 
some of my Democratic colleagues yes-
terday, the arguments Mr. Sutton ad-
vanced on behalf of his clients in Gar-
rett and Morrison did not advocate an 
outright repeal of the ADA or the Vio-
lence Against Women Act, nor did 
those arguments suggest the purposes 
of those laws were not worthwhile. Ul-
timately, the Supreme Court’s deci-
sions in those cases did limit certain 
aspects of those pieces of legislation, 
and I will admit it was disappointing to 
see that happen after I put so much 
time and energy into their enactment. 

Under these circumstances, it would 
be relatively easy for me to take cheap 
shots and criticize Mr. Sutton for the 
role he played as an advocate in those 
cases. But I am certainly not going to 
do so, for the simple reason that as-
cribing to Mr. Sutton the positions of 
his clients is wrong, it is unfair, it is 
not right, it is beneath the dignity of 
those who are attorneys who under-

stand that advocates are advocates, 
and they should carry the best argu-
ment for their clients they can. 

This principle is so fundamental that 
it hardly merits mention, and yet you 
hear these arguments like he should 
not have done that. If we should not do 
things as attorneys, maybe there will 
not be any advocates to advocate for 
various positions. 

Moreover, as a substantive matter, 
none of Mr. Sutton’s arguments can 
fairly be characterized as outside the 
mainstream—not one. 

In the City of Boerne v. Flores, a 6-
to-3 decision he won, dealing with the 
Religious Freedom Restoration Act, 
none—none—of the Supreme Court Jus-
tices disagreed with the position Mr. 
Sutton advocated in that case—none. 
All nine agreed with him. So he is out-
side the mainstream of American juris-
prudence? Guess who is outside the 
mainstream. It isn’t Mr. Sutton. It is 
this desire that everybody think in 
lockstep, and do in lockstep, what 
some on the other side think ought to 
be done. No Justice disagreed with 
him. 

Now, as much as my colleagues do 
not like the Supreme Court, I have to 
tell you, they are a coequal branch of 
Government, and they do help us to 
know what the law really is. And none 
of them disagreed with Mr. Sutton. 

The same was true in Kimel v. Flor-
ida Board of Regents—not one Justice 
on the Supreme Court disagreed with 
the interpretation of the 14th amend-
ment Mr. Sutton advanced in that 
case—not one. Who is outside the 
mainstream? It certainly isn’t Mr. Sut-
ton. 

Now, I will concede the Garrett case 
was a bit narrower, but it was still a 5-
to-4 decision. Five of the Justices voted 
with Mr. Sutton’s argument in that 
case. Nevertheless, almost by defini-
tion, I think legal arguments which 
garner that kind of support in the Su-
preme Court simply cannot be pegged 
as outside of the mainstream of Amer-
ican legal thinking as to be somehow 
unworthy of an advocate—or a judicial 
nominee.

I agree. My colleagues don’t agree 
with him or didn’t agree with his argu-
ments. I didn’t in some ways. But that 
disagreement should not stop us from 
voting for a person who, as an advo-
cate, had an obligation to make those 
arguments and who won on his argu-
ments. 

I would also like to discuss Mr. 
Sutton’s comments in the media men-
tioned during the course of this debate. 
Much ado has been made about his 
comment reported in the Legal Times 
that:

It doesn’t get me invited to cocktail par-
ties, but I love these issues. I believe in this 
Federalism stuff.

Tell me what is wrong with that. 
Federalism is a hallowed principle of 
constitutional law. I believe in it, too. 
I believe deep down some of my col-
leagues on the other side believe in it, 
although I have to admit, I think a 
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number of them don’t. They are wrong 
not to. They are outside of the main-
stream of American jurisprudence. 

Well, federalism is not a bad word or 
an unpopular concept. It is a well-es-
tablished part of our system of govern-
ment. As the Supreme Court noted in 
its 1995 decision in U.S. v. Lopez:

Just as the separation and independence of 
coordinate branches of the Federal Govern-
ment serve to prevent the accumulation of 
excessive power in any one branch, a healthy 
balance of power between the States and the 
Federal Government will reduce the risk of 
tyranny and abuse from either front.

The court also noted that:
This constitutionally mandated division of 

authority ‘‘was adopted by the framers to 
ensure protection of our fundamental lib-
erties.’’

Who is outside of the mainstream of 
American jurisprudence? Certainly not 
Mr. Sutton. Some of these arguments 
made against him are outside. I admit 
that. 

That is what federalism means. Like 
Jeffrey Sutton, I believe in it, too. I 
think anybody who understands con-
stitutional law must believe in it. We 
could differ as to how it should be ap-
plied in all cases, but those are polit-
ical arguments. Frankly, an advocate 
has an obligation to represent his cli-
ent and do the best he can for them, 
which Sutton did, and he won. 

Just as I believe in the separation of 
powers of the three branches of the 
Federal Government, believing in fed-
eralism does not mean you always be-
lieve States should prevail in any given 
dispute. Mr. Sutton doesn’t believe 
that; neither do I. As I have stated be-
fore, I am disappointed any time the 
Supreme Court holds unconstitutional 
any legislation for which I fought and 
bled, that I vigorously worked to 
enact. However, I do believe in the Fed-
eral system that our Founders created 
and the courts have protected over the 
years. I cannot derive from Mr. 
Sutton’s quote that he meant anything 
more than he believed in federalism as 
a structural component of our Amer-
ican system of government, something 
I think is certainly true. 

I want to make a few points about 
Mr. Sutton’s record which has been at-
tacked, I believe, unfairly. We are get-
ting used to that in the Senate. Some 
suggest that the few cases in which Mr. 
Sutton has represented States, in what 
some consider unpopular causes, dem-
onstrates a bias towards States rights. 
However, Mr. Sutton has represented a 
wide range of clients in his legal prac-
tice. In those cases where he rep-
resented States, he was either acting in 
his official capacity or was hired by the 
State and paid a full fee. However, he 
has represented a significant number of 
clients with very diverse interests on a 
pro bono basis. These clients include 
death row defendants, prisoner rights 
plaintiffs, the National Coalition for 
Students with Disabilities, the NAACP, 
the Center for Handgun Violence—to 
name a few. I notice some of my col-
leagues on the Judiciary Committee on 

the Democrat side have sent out a let-
ter criticizing him, saying he has never 
done anything for civil rights. What 
are those cases? 

In addition, I recently received a 
very supportive letter from Mr. Riyaz 
Kanji, a former law clerk to Supreme 
Court Justice David Souter and Judge 
Betty Fletcher of the Ninth Circuit, 
neither of whom would be considered 
conservatives by any judicial measure. 
He said that he contacted Mr. Sutton 
in advance to ask for assistance on an 
amicus brief for the National Congress 
of American Indians and an Indian law 
case pending before the U.S. Supreme 
Court. Mr. Kanji wrote:

Mr. Sutton took the time to call me back 
from vacation the very next morning to ex-
press a strong interest in working on the 
case. In our ensuing conversations, it became 
apparent to me that Mr. Sutton did not sim-
ply want to work on the matter for the small 
amount of compensation it would bring him 
(he readily agreed to charge far below his 
usual rates for the brief), but that he instead 
had a genuine interest in understanding why 
Native American tribes have fared as poorly 
as they have in front of the Supreme Court 
in recent years . . . I think it is fair to say 
that most individuals who are committed to 
furthering the cause of State’s rights with-
out regard to any other values or interests in 
our society do not evidence that type of con-
cern for tribal interests.

I would also like to share a letter 
from a good friend, former colleague to 
all of us in this body, Senator Robert 
Dole. Senator Dole was also in the 
meetings when we were able to arrive 
at a final conclusion on the Americans 
with Disabilities Act. He was instru-
mental in passing the Americans with 
Disabilities Act. Senator Dole is a well-
known advocate for the rights of dis-
abled Americans. He wrote a letter to 
the Judiciary Committee strongly sup-
porting Jeffrey Sutton because of his 
‘‘demonstrated commitment to safe-
guarding the rights of all Americans, 
especially those of persons with dis-
abilities.’’ 

I ask unanimous consent to print a 
copy of the Dole letter in the RECORD, 
along with some of the copies of other 
letters of support for Jeffrey Sutton’s 
nomination that the committee has re-
ceived.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

SENATOR BOB DOLE, 
Washington, DC, January 16, 2003. 

Hon. ORRIN G. HATCH, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, DC. 

DEAR MR. CHAIRMAN: On May 9 of 2001, 
President Bush nominated to a vacancy on 
the U.S. Court of Appeals for the Sixth Cir-
cuit one of the most distinguished lawyers in 
the United States: Jeffrey S. Sutton of Co-
lumbus, Ohio. I ask that you join me in 
backing Jeff’s nomination, which I support 
in part because of his demonstrated commit-
ment to safeguarding the rights of all Ameri-
cans—especially those of persons with dis-
abilities. 

As you know, some in the disability-rights 
community—for whom I have great respect 
and with whom I have had the privilege of 
working in the past, including during our 
joint efforts to pass the landmark Americans 

with Disabilities Act in 1990—have raised 
questions about Jeff’s nomination. I believe 
that these criticisms miss the mark, and do 
so by a wide margin. For during his career as 
a lawyer, both as an Ohio government offi-
cial and in private practice, Jeff Sutton has 
gone out of his way to defend the interests of 
the disabled. 

In 1996, Jeff tried to convince the Ohio Su-
preme Court that Case Western Reserve Uni-
versity had unlawfully discriminated against 
Cheryl Fischer, who is blind, when it refused 
to admit her to its medical school solely on 
the basis of her disability. Jeff actively 
sought out the opportunity to represent Ms. 
Fischer, and he was passionately dedicated 
to her cause. But don’t take my word for it. 
Here’s what Ms. Fischer has to say: 

‘‘Working for the State, Jeff took my case 
on, firmly convinced I had been wronged. I 
recall with much pride just how committed 
Jeff was to my cause. He believed in my posi-
tion. He cared and listened and wanted badly 
to win for me. I recall well sitting in the 
courtroom of the Ohio Supreme Court listen-
ing to Jeff present my case. It was then that 
I realized just how fortunate I was to have a 
lawyer of Jeff’s caliber so devoted to work-
ing for me and the countless of others with 
both similar disabilities and dreams.’’

Jeff fell just one vote short of prevailing, 
but his service to Ms. Fischer leaves no 
doubt as to his commitment to defending the 
rights of the disabled. 

Cheryl Fischer is not the only person with 
a disability to be helped by Jeff Sutton. Six 
years later, Jeff was the lead counsel in a 
case brought by the National Coalition of 
Students with Disabilities against the state 
of Ohio, his former employer. Jeff argued 
that Ohio universities were failing to provide 
voter-registration materials to their dis-
abled students, in violation of the federal 
‘‘motor voter’’ law. As a direct result of 
Jeff’s efforts, the National Coalition of Stu-
dents with Disabilities prevailed, and the 
state of Ohio was made to set up voter-as-
sistance stations at state colleges and uni-
versities. 

Beyond representing them in court, Jeff 
Sutton has improved the lives of the disabled 
through his service to a disability-rights 
group. Since 2000, Jeff has served on the 
Board of Trustees of the Equal Justice Foun-
dation, which provides free legal services to 
the disadvantaged, including persons with 
disabilities. During his service, the Equal 
Justice Foundation has filed lawsuits 
against three Ohio cities demanding that 
they make their sidewalks wheelchair acces-
sible. It has sued an amusement park that 
flatly prohibited the disabled from riding its 
rides. And it has represented a woman with 
a mental illness who lived in subsidized 
housing, when her landlord tried to evict her 
on the ground of her disability. 

Again, those who know Jeff Sutton best 
speak with great eloquence about his dedica-
tion to the disabled. Kim Skaggs, the Execu-
tive Director of the Equal Justice Founda-
tion, testifies that: 

‘‘I admired Mr. Sutton’s abilities so much 
that, upon joining the Equal Justice Founda-
tion, I actively recruited him to become a 
member of the Equal Justice Foundation’s 
Board of Trustees. Much to his credit, Mr. 
Sutton accepted and has been extremely sup-
portive of the Foundation’s work. I believe 
that Mr. Sutton possesses all the necessary 
qualities to be an outstanding federal judge. 
I have no hesitation whatsoever in sup-
porting his nomination.’’

These are not the actions of a man who is 
indifferent to the rights of persons with dis-
abilities. Although he defended the state of 
Alabama in an Americans with Disabilities 
Act lawsuit, the complete picture of Jeff 
Sutton’s career reveals a consistent concern 
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about the special burdens that the disabled 
face in their everyday lives, and an equally 
consistent commitment to alleviating those 
burdens. In all candor, I believe that my 
friends in the disability-rights community 
should be actively supporting Jeff Sutton’s 
nomination. For we are not likely to find a 
more sympathetic ear on the federal bench. 

I do not write these words lightly. As you 
know, I spent many years in the United 
States Senate fighting for the rights of the 
disabled. I co-sponsored and worked hard for 
passage of the 1990 Americans with Disabil-
ities Act. I have no doubt that, if he is con-
firmed, Jeff Sutton will faithfully enforce 
that law, just as he will enforce all acts of 
Congress. And I have no doubt that he will 
scrupulously respect the rights of the dis-
abled, just as he will respect the rights of all 
Americans. 

Sincerely, 
BOB DOLE. 

ARENT FOX KINTNER PLOTKIN 
& KAHN, PLLC, 

Washington, DC, January 7, 2003. 
Re nomination of Jeffrey S. Sutton to the 

Sixth Circuit. 

Hon. PATRICK J. LEAHY, 
Chairman, Senate Judiciary Committee, U.S. 

Senate, Russell Senate Office Building, 
Washington, DC. 

Hon. ORRIN G. HATCH, 
Ranking Member, Senate Judiciary Committee, 

U.S. Senate, Hart Senate Office Building, 
Washington, DC. 

DEAR SENATOR LEAHY AND SENATOR HATCH: 
I am writing to urge the prompt confirma-
tion of Jeffrey S. Sutton to the United 
States Court of Appeals for the Sixth Cir-
cuit. I believe that Mr. Sutton is eminently 
qualified and would be a great asset to the 
federal judiciary. 

Mr. Sutton is one of the top appellate ad-
vocates in the country, having argued twelve 
cases in the United States Supreme Court, 
with a 9–2 record (and one case pending). In 
the 2000–2001 Term, he argued more cases 
than any other private attorney in the coun-
try, and won all four of them. And in Hohn 
v. United States, 524 U.S. 236 (1998), the Court 
sua sponte appointed Mr. Sutton to argue 
the case as a friend of the Court. When he 
served as the State Solicitor of Ohio, the Na-
tional Association of Attorneys General pre-
sented Mr. Sutton with a Best Brief Award 
for practice in the United States Supreme 
Court an unprecedented four years in a row. 
And this month, the American Lawyer in-
cluded Mr. Sutton in its list of the top forty-
five lawyers in the country under the age of 
forty-five. 

I understand that some legal arguments 
Mr. Sutton has made in the course of rep-
resenting clients have aroused some con-
troversy in connection with his nomination. 
Having recent experience myself with the ju-
dicial confirmation process, I strongly urge 
the Senate to reject any unfair inference 
that Mr. Sutton’s personal views must coin-
cide with positions he has advocated on be-
half of clients. It is, of course, the role of the 
advocate to raise the strongest available ar-
guments on behalf of a client’s litigation po-
sition regardless of the lawyer’s personal 
convictions on the proper legal, let alone 
policy, outcome of the case. I am confident 
that Mr. Sutton has the ability, tempera-
ment, and objectivity to be an excellent 
judge. 

Sincerely, 
BONNIE J. CAMPBELL. 

CLEVELAND, OH, 
May 21, 2001. 

Hon. Senator MIKE DEWINE, 
Member of the Senate Judiciary Committee, Rus-

sell Senate Building, Washington, DC. 
DEAR SENATOR DEWINE: A few weeks ago 

my sister called to tell me that President 
Bush nominated Jeff Sutton to serve on the 
Sixth Circuit Court of Appeals. I was thrilled 
to hear the news. 

While working as Solicitor General for the 
State of Ohio, Jeff represented me in a law-
suit the Ohio Civil Rights Commission 
brought against Case Western Reserve Uni-
versity on my behalf. I sought but was de-
nied admission to the Case Western medical 
school. I alleged then, as I continue to be-
lieve now, that the school denied my applica-
tion for one impermissible reason: I’m blind. 
The Ohio Civil Rights Commission agreed 
with me. After a thorough investigation, the 
Commission determined that I was otherwise 
qualified for admission and that the school 
could make reasonable accommodations to 
enable me to pursue training to become a 
psychiatrist. 

The case worked its way through the Ohio 
courts and ultimately landed on the Ohio Su-
preme Court. It was at this point that I first 
met Jeff Sutton. Working for the State, Jeff 
took my case on, firmly convinced I had been 
wronged. I recall with much pride just how 
committed Jeff was to my cause. He believed 
in my position. He cared and listened and 
wanted badly to win for me. I recall well sit-
ting in the courtroom of the Ohio Supreme 
Court listening to Jeff present my case. It 
was then that I realized just how fortunate I 
was to have a lawyer of Jeff’s caliber so de-
voted to working for me and the countless of 
other with both similar disabilities and 
dreams. 

Although I ultimately fell short in the 
courts, Jeff Sutton stood firm by my side. 
My experience confirmed what President 
Bush understands: Our nation would be 
greatly served with Jeff Sutton on the fed-
eral bench. 

Sincerely yours, 
CHERYL A. FISCHER. 

STATE OF ARIZONA, 
OFFICE OF THE ATTORNEY GENERAL, 

Phoenix, AZ, July 24, 2001. 
Re nomination of Jeffrey Sutton to the 

United States Court of Appeals for the 
Sixth Circuit.

Senator PATRICK LEAHY, 
Chairman, Senate Judiciary Committee. 
Senator ORRIN HATCH,
Ranking Member, Senate Judiciary Committee. 

DEAR SENATORS LEAHY AND HATCH: As the 
Attorney General for Arizona, and a former 
U.S. Attorney, I write to urge that Mr. 
Sutton’s nomination be considered based on 
his own merits as a prospective judge rather 
than positions he may have taken as an ad-
vocate for particular clients. Lawyers have a 
professional obligation to be zealous advo-
cates on behalf of their clients, and the eth-
ical rules governing lawyers generally recog-
nize that such representation does not con-
stitute a personal endorsement of a client’s 
position. See ABA Model Rules of Profes-
sional Conduct, ER 1.2(b). This principle is 
particularly important for lawyers rep-
resenting State governments and other pub-
lic entities. Often such lawyers have a pro-
fessional obligation to defend or advocate 
positions taken by legislatures, elected offi-
cials, or public agencies that may differ from 
the lawyer’s personal views on public policy 
or moral issues. Penalizing a lawyer for vig-
orously advocating on behalf of such clients 
would be wrong—it would not only blur the 
important distinction between the positions 
a lawyer may take on behalf of a client and 

the lawyer’s own views, it would also under-
mine effective representation for public enti-
ties. 

Mr. Sutton served with great distinction as 
the Solicitor General of Ohio and has other-
wise had a distinguished legal career. I re-
spectfully urge that his nomination be 
scheduled for a hearing and considered based 
on his individual qualifications rather than 
positions he may have advanced for par-
ticular clients. 

Very truly yours, 
JANET NAPOLITANO, 

Attorney General. 

NATIONAL ASSOCIATION OF 
ATTORNEYS GENERAL, 

Washington, DC, July 31, 2001. 
Re Nomination of Jeffrey Sutton to the 

United States Court of Appeals for the 
Sixth Circuit.

Hon. THOMAS DASCHLE, 
Majority Leader, U.S. Senate, The Capitol, 

Washington, DC. 
Hon. PATRICK LEAHY, 
Chairman, Committee on the Judiciary, U.S. 

Senate, Dirksen Senate Office Building, 
Washington, DC. 

Hon. TRENT LOTT, 
Senate Minority Leader, U.S. Senate, The Cap-

itol, Washington, DC. 
Hon. ORRIN HATCH, 
Ranking Member, Committee on the Judiciary, 

U.S. Senate, Hart Senate Office Building, 
Washington, DC. 

DEAR SENATORS: We, the undersigned indi-
vidual state Attorneys General, are writing 
to urge your prompt and affirmative vote on 
confirmation of the nomination of Jeffrey 
Sutton to the United States Court of Appeals 
for the Sixth Circuit. 

Mr. Sutton is an award-winning, highly-
qualified attorney. Jeff Sutton’s intelligence 
and qualifications are unquestioned, with a 
great deal of experience in commercial, con-
stitutional and appellate litigation. He has 
argued nine cases in the United States Su-
preme Court, including HOHN v. United States, 
in which the Court invited Mr. Sutton’s par-
ticipation, and Becker v. Montgomery, in 
which he represented a prisoner’s interests 
pro bono. He has argued twelve cases in the 
Ohio Supreme Court and seven cases in the 
federal courts of appeal. And, as the former 
Ohio State Solicitor, he has also handled 
countless cases in the state and federal 
courts. His career has been distinguished, 
and he has displayed a rare sense of prin-
cipled fairness throughout it.

Jeff Sutton graduated first in his law 
school class, and clerked for two United 
States Supreme Court justices. It deserves 
note that Mr. Sutton has represented a wide 
range of clients. For example, he represented 
Cheryl Fischer, a blind woman, who claimed 
that Case Western University Medical 
School discriminated against her on basis of 
disability in denying her admission to med-
ical school. He also is a board member of the 
Equal Justice Foundation, which provides 
legal representation to the indigent and has 
filed several class actions on behalf of the 
disabled. Beyond this, he has filed pro bono 
amicus briefs on behalf of the NAACP, the 
AntiDefamation League and the Center for 
the Prevention of Handgun Violence. 

Unfortunately, Mr. Sutton’s exemplary 
record is being distorted by some critics, and 
as state Attorneys General, we are particu-
larly concerned when we see a lawyer being 
attacked not for positions he advocated as a 
private individual, but for positions he ar-
gued as a legal advocate for State govern-
ment. For example, some critics have 
claimed that Mr. Sutton is against the 
Americans with Disabilities Act because he 
argued that one provision of the law over-
stepped States’ rights (in the case of Univ of 
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Alabama v. Garrett). We do not wish here to 
debate the merits of that position; although 
we note that the Supreme Court agreed with 
that position. The important point here at 
issue is that Mr. Sutton argued that case as 
a lawyer representing his client. He was not 
advocating his personal views; rather, he was 
working to represent a public-sector client. 

This distinction, between personal policy 
preferences and legal advocacy, is a crucial 
one, and we Attorneys General have a unique 
perspective on the importance of that dis-
tinction. We are legal advocates, sworn to 
uphold the interests of our clients, and while 
we also serve as policy advocates for our 
States, we often must adopt legal positions 
that do not match our personal beliefs. 

As you know, all attorneys have an ethical 
duty to zealously represent their clients’ in-
terests within the bounds of the law, even 
where the lawyer may not personally share 
the client’s views. This is especially true for 
public sector lawyers, because we are bound 
not only by the same ethical rules as all law-
yers, but we are also bound by law to rep-
resent our legislatures, governors, and agen-
cies. As Attorney General, each of us has 
worked to advocate legal positions that may 
not reflect our personal beliefs. Doing so 
may be difficult, but that is our job and our 
duty as lawyers and as public servants. 

Just as we do this, so do the attorneys who 
work for us. They have often been faced with 
the challenge of espousing a position which 
might not match their own personal beliefs. 
While their abilities in representing their 
clients will surely be evaluated by the Sen-
ate whenever those government lawyers are 
nominated for federal judgeships, we urge 
you not to unnecessarily mistake their advo-
cacy for personal belief. We all believe that 
everyone in America deserves legal represen-
tation no matter how unpopular his or her 
cause may seem. Lawyers will not be willing 
to take on such causes if they fear that their 
advocacy may later be used against them. 
The potential chilling effect could be enor-
mous. 

Indeed, as legislators, you have a great in-
terest in seeing that government lawyers ad-
vocate the government’s position and not 
their own. When Congress passes legislation, 
you have the right to expect that the United 
States Solicitor General and the entire De-
partment of Justice will defend Congress’s 
work. Individual federal lawyers cannot pick 
and choose whether to represent only the 
federal acts that they like. We expect the 
same of lawyers for the States. 

We respectfully suggest that Mr. Sutton 
should not be criticized because he has been 
a vigorous and effective advocate. That has 
been his duty, and it is to his credit that he 
has discharged that duty well. 

When you review Mr. Sutton’s nomination, 
please look at his qualifications and his abil-
ity to understand and apply the law. Please 
do not assume that his past legal positions 
reflect his personal views. No lawyer would 
wish to be personally held to every position 
which, as an advocate, he or she was required 
to advance. 

Sincerely, 
Betty D. Montgomery, Ohio Attorney 

General; Bill Pryor, Attorney General 
of Alabama; Robert A. Butterworth, 
Attorney General of Florida; Alan 
Lance, Attorney General of Idaho; M. 
Jane Brady, Attorney General of Dela-
ware; Earl Anzai, Attorney General of 
Hawaii; Steve Carter, Attorney Gen-
eral of Indiana; Carla J. Stovall, Attor-
ney General of Kansas; J. Joseph 
Curran Jr., Attorney General of Mary-
land; Don Stenberg, Attorney General 
of Nebraska. 

Philip T. McLaughlin Attorney General 
of New Hampshire; Herbert Soll, Attor-

ney General of N. Mariana Islands; 
Hardy Myers, Attorney General of Or-
egon; Richard P. Ieyoub, Attorney Gen-
eral of Louisiana; Mike Moore, Attor-
ney General of Mississippi; Frankie 
Sue Del Papa, Attorney General of Ne-
vada; Wayne Stenehjem, Attorney Gen-
eral of North Dakota; W.A. Drew 
Edmondson, Attorney General of Okla-
homa; Mike Fisher, Attorney General 
of Pennsylvania. 

Sheldon Whitehouse, Attorney General 
of Rhode Island; Mark Barnett, Attor-
ney General of South Dakota; John 
Cornyn, Attorney General of Texas; 
Randolph A. Beales, Attorney General 
of Virginia; Charlie Condon, Attorney 
General of South Carolina; Paul Sum-
mers, Attorney General of Tennessee; 
Mark Shurtleff, Attorney General of 
Utah; Iver A. Stridiron, Attorney Gen-
eral of the Virgin Islands.

Mr. HATCH. Mr. President, I also 
point out a letter from Bonnie Camp-
bell from Arent Fox, who herself was 
not approved to go on the court. I feel 
badly that we were unable to get to 
her. But she writes:

. . . to urge prompt confirmation of Jeffrey 
S. Sutton to the United States Court of Ap-
peals for the Sixth Circuit. I believe that Mr. 
Sutton is eminently qualified and would be a 
great asset to the federal judiciary.

By the way, Ms. Campbell headed the 
Violence Against Women efforts on be-
half of the Clinton administration; 
some on the other side have criticized 
Mr. Sutton and his arguments on the 
violence against women cases before 
the Supreme Court. 

She goes on to say:
Mr. Sutton is one of the top appellate ad-

vocates in the country, having argued twelve 
cases in the United States Supreme Court, 
with a 9–2 record (and one case pending). In 
the 2002 and 2001 Term, he argued more cases 
than any other private attorney in the coun-
try, and won all four of them. And in Hohn 
v. United States . . . the Court sua sponte 
appointed Mr. Sutton to argue the case as a 
friend of the Court.

That in and of itself, I might add, 
shows the high esteem with which the 
Supreme Court holds this man, cer-
tainly a man not outside the main-
stream. She said:

When he served as State Solicitor of Ohio, 
the National Association of Attorneys Gen-
eral presented Mr. Sutton with the Best 
Brief Award for practice in the United States 
Supreme Court, an unprecedented four times 
in a row.

Does that sound like somebody out-
side the mainstream? Continuing from 
the letter:

And this month the American Lawyer in-
cluded Mr. Sutton in its list of the top 45 
lawyers in the country under the age of 
forty-five. 

I understand that some legal arguments 
Mr. Sutton has made in the course of rep-
resenting clients have aroused some con-
troversy in connection with his nomination. 
Having recent experience myself with the ju-
dicial confirmation process, I strongly urge 
the Senate to reject any unfair inference 
that Mr. Sutton’s personal views must coin-
cide with positions he has advocated on be-
half of clients.

This is exactly the argument made 
by a number on the other side, an argu-
ment she rejects. She continues:

It is, of course, the role of the advocate to 
raise the strongest available arguments on 
behalf of a client’s litigation position regard-
less of the lawyer’s personal convictions on 
the proper legal, let alone policy, outcome of 
the case. I am confident that Mr. Sutton has 
the ability, temperament, and objectivity to 
be an excellent judge.

I respect her for writing that letter. 
I have to say I admire her for doing so. 

I might add that in Senator Dole’s 
letter, he went on to list Mr. Sutton’s 
work on behalf of Cheryl Fischer and 
the nonprofit Equal Justice Founda-
tion, which often represents disabled 
clients in the Ohio community. Sen-
ator Dole continued:

I do not write these words lightly. As you 
know, I spent many years in the United 
States Senate fighting for the rights of the 
disabled.

I have no doubt that, if he is confirmed, 
Jeff Sutton will faithfully enforce that law, 
just as he will enforce all laws of Congress. 
And I have no doubt that he will scru-
pulously respect the rights of the disabled, 
just as he will respect the rights of all Amer-
icans.

I hope my colleagues will take note 
of Senator Dole’s endorsement, which I 
believe speaks volumes on the integ-
rity and fairness of Jeffrey Sutton. His 
record indicates he will be a brilliant 
jurist of whom we can all be proud. 

I am going to cast my vote in favor 
of this confirmation to the Sixth Cir-
cuit, and I strongly urge all of my col-
leagues to do the same. I urge my col-
leagues to get beyond these fallacious 
arguments that he is outside of the 
mainstream of American jurispru-
dence, these arguments that he is un-
worthy of being in this position—al-
though they admit he is a highly quali-
fied, good person. Think about it. 

The fact is, their gold standard rated 
him—the American Bar Association—
nearly the highest possible rating 
available. Now, that speaks volumes. 

I reserve the remainder of my time.
Mr. BUNNING. Mr. President, today I 

come to the floor of the Senate to offer 
my support for Jeffrey Sutton and urge 
my colleagues to support his confirma-
tion. The Sixth Circuit, which includes 
my State of Kentucky, is experiencing 
a true judicial emergency. Six of the 
sixteen seats on that court currently 
sit vacant, leading to justice delayed—
and thus justice denied—for the citi-
zens of Kentucky, Ohio, Tennessee, and 
Michigan. We need Jeffrey Sutton and 
we need five others like him on the 
Sixth Circuit. 

Jeffrey Sutton was first nominated 
by President Bush on May 9, 2001. It 
has taken him almost 2 years to be 
confirmed and assume his seat on the 
bench. That is a long time to wait—but 
he is one of the lucky nominees, since 
he is actually getting a vote. 

Jeffrey Sutton is an example of the 
fine nominees President Bush has sub-
mitted to the Senate. He was rated 
‘‘Qualified’’ by the American Bar Asso-
ciation. He has argued 12 cases before 
the United States Supreme Court, with 
a strong record of success. He has 
served as State Solicitor of Ohio and 
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was highly respected by his peers in 
that position. He clerked for two Su-
preme Court justices as well as for the 
Second Circuit Court of Appeals. Cur-
rently, Mr. Sutton is a partner at the 
well respected Jones Day law firm and 
he teaches law school classes at Ohio 
State University. His experience in ap-
pellate law practice has earned him ac-
claim from one legal publication as one 
of the 45 best lawyers under the age of 
45 in the whole country. 

I am proud that President Bush nom-
inated Jeffrey Sutton and I am proud 
to vote for him. He is well qualified to 
serve on an appellate court and will do 
a fine job for all states in the circuit. 
I am glad he will soon be confirmed to 
the Sixth Circuit, and I urge my col-
leagues to support him as well.

Mr. FEINGOLD. Mr. President, I will 
vote no on the nomination of Jeffrey 
Sutton to be a judge on the U.S. Court 
of Appeals for the Sixth Circuit. I’d 
like to take a moment to explain my 
decision. 

I have concluded that I cannot sup-
port the nomination of Mr. Sutton be-
cause I am not convinced that he will 
give all those who appear before him a 
fair and impartial hearing. I am great-
ly troubled by Mr. Sutton’s record of 
handling cases that have resulted in 
the curtailment of important civil 
rights, environmental, and other pro-
tections. Mr. Sutton has filed amicus 
briefs that argued for limiting Con-
gress’ authority to enact laws to pro-
tect the rights of the disabled, women, 
the elderly, the poor, and racial or eth-
nic minorities, as well as laws critical 
to protecting the environment. 

These cases resulted in some of the 
most notable Supreme Court decisions 
of the last decade that have restricted 
the ability of Congress to protect the 
rights of Americans and the environ-
ment. 

Now, at his confirmation hearing, 
Mr. Sutton repeatedly defended his in-
volvement in these cases by stating 
that he was simply doing his job of 
zealously representing his client. I ap-
preciate this argument to some extent, 
especially during his tenure as State 
Solicitor of Ohio. But my concerns re-
main because I know that once he went 
into private practice, he certainly had 
the ability to choose whether to accept 
clients and inject himself into cases. 
Moreover, the purpose of amicus briefs, 
which Mr. Sutton filed while in both 
the Solicitor’s office and private prac-
tice, is not to defend a client against 
litigation or to seek redress on behalf 
of that client. It is, as we know, an op-
portunity for a third party to inject an 
opinion into a case for which the third 
party has no immediate interest. In 
significant states’ rights case after 
case, Mr. Sutton consistently sought 
out cases in which he could argue for 
limiting the role of Congress in ensur-
ing constitutional protections for 
Americans. 

Furthermore, it seems as though this 
is a personal crusade for Mr. Sutton. 
Outside of his role as a lawyer rep-

resenting clients, he took time to ar-
ticulate his personal view that Con-
gress should be restrained in its effort 
to protect civil rights and the environ-
ment. Through his involvement with 
the Federalist Society, including serv-
ing as an officer of its Separation of 
Powers and Federalism practice group, 
and his writings and statements, Mr. 
Sutton has said that he ‘‘believes in 
this stuff’’ and is ‘‘on the lookout’’ for 
cases where he can raise federalism 
issues. 

I am concerned about this pattern of 
arguments, writings, and statements 
that challenge laws Congress has 
worked so hard to advance those that 
would safeguard our precious wetlands 
and natural habitats and fight dis-
crimination of any and every kind. We 
cannot reasonably expect to one day 
eliminate discrimination in this coun-
try if we confirm nominees like Mr. 
Sutton, who seem to be ready to turn 
back the clock on civil rights through 
the application of a dry but extremely 
consequential federalism doctrine, to 
one of the most important courts in 
the nation. 

Finally, I want to add that I was 
troubled by Mr. Sutton’s response to 
one of my questions. In answering to a 
question about congressional authority 
for enacting a Federal environmental 
law, he said that the case involved 
statutory interpretation and that he 
simply argued that the Court need not 
reach the constitutional question. I 
later reviewed the brief and confirmed 
that six out of ten pages of his brief, in 
fact, focused on the constitutionality 
of the Federal environmental regula-
tion. I confronted him with this fact in 
a followup question, and he continued 
to insist that the argument he made 
was not unusual. I do not believe that 
is the case. Mr. Sutton himself filed an 
amicus brief in another case urging 
‘‘constitutional avoidance’’ without 
making such an extensive argument 
against the constitutionality of the 
statute. 

I don’t like voting against judicial 
nominees. This was a difficult decision 
for me because I do think that Mr. Sut-
ton made an effort to address the Com-
mittee’s concerns, in contrast to some 
other nominees who have come before 
us. I understand that President Bush 
has the right to nominate whomever he 
wants to the federal bench. But the 
Senate is not obligated to let the Presi-
dent’s nominees sail through, as if 
there were no checks and balances, no 
constitutional requirement of advise 
and consent. As much as it is our duty 
to fill vacancies in the Federal judici-
ary, it is also our duty to give great 
and searching scrutiny to those nomi-
nees who have a record that calls into 
question their ability to give all those 
litigants who would appear before the 
nominees a fair and impartial hearing. 

I am more than pleased to vote to 
confirm judicial nominees that are 
fair-minded and supported by a con-
sensus of members, and, once again, I 
urge the President to speed up the 

nominations process by sending such 
nominees to the Senate. I do not be-
lieve that Mr. Sutton is such nominee. 
He is a bright and accomplished attor-
ney, but he is not the right person for 
this seat on the Sixth Circuit Court of 
Appeals.

Mr. JEFFORDS. Mr. President, I 
would like to take this opportunity to 
express my strong opposition to the 
nomination of Jeffrey Sutton to the 
Sixth Circuit Court of Appeals. 

During my time in Congress, I have 
worked hard to ensure equal rights for 
all Americans. Over the last three dec-
ades we have made great strides in en-
suring equal rights for disabled Ameri-
cans, older Americans, and other indi-
viduals. The confirmation of Jeffrey 
Sutton to the Sixth Circuit Court of 
Appeals will set back our progress if he 
is allowed to continue his work of erod-
ing the coverage of civil rights laws 
passed by Congress, not just as an at-
torney, but as a Federal judge. 

Let me provide my colleagues a 
quick review of Mr. Sutton’s record 
and its impact on equal rights for all 
Americans. In University of Alabama 
v. Garrett, State workers lost their 
right to bring damage suits under the 
Americans with Disabilities Act. In 
Kimel v. Florida, State workers lost 
the right to bring damage suits under 
the Age Discrimination in Employment 
Act. In Alexander v. Sandoval, all 
Americans lost the ability to file a pri-
vate right of action to enforce the dis-
parate impact regulations of title VI of 
the Civil Rights Act. In fact, the 
Sandoval rationale has been applied to 
say that individuals who are fired or 
demoted because they complain about 
gender inequities in a school’s sports or 
education program cannot bring a chal-
lenge under title IX. 

Unfortunately, for all Americans in-
terested in equal rights, the examples 
above have already occurred. Other ar-
guments Mr. Sutton has made will pro-
vide my colleagues and all Americans a 
look ahead to the further erosion of 
equal rights if Mr. Sutton is confirmed 
to the Sixth Circuit Court of Appeals. 

Mr. Sutton has argued that advo-
cates for low-income children should 
not be allowed to effectively enforce a 
State’s failure to provide them essen-
tial health services required by the 
Medicaid Act, Westside Mothers v. 
Haveman. Families would not be able 
to challenge a State’s failure to pro-
vide notices or hearings when their 
Medicaid HMOs deny or delay needed 
treatment if Sutton’s theories from 
Westside Mothers had been accepted. 
Additionally, parents would not be able 
to bring a challenge to a State’s sys-
temic failure to provide occupational 
therapy, speech therapy, and other 
services that help ensure that disabled 
children receive a free and appropriate 
public education as required by the In-
dividuals with Disabilities Education 
Act if Sutton’s theories in Westside 
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Mothers had been accepted. Deaf stu-
dents at State universities would not 
be able to require schools to provide 
them with interpreters, captioning, 
and other assistance as required by 
title II of the Americans with Disabil-
ities Act. if Sutton’s additional far-
reaching arguments in Garrett had pre-
vailed. 

Mr. Sutton’s history shows more 
than just a desire to represent his cli-
ents zealously; it shows a belief in a 
philosophy. This is a philosophy that 
says the right of the State trumps all, 
even in the face of extensive Congres-
sional findings. This is a philosophy 
that says the right of the State over-
rules the most basic of equal rights 
laws that the Federal Government may 
pass. This is a philosophy that the 
State can discriminate against its em-
ployees and citizens even in the face of 
Federal antidiscrimination laws. This 
is not a philosophy I can support, and 
I urge my colleagues to join me in op-
posing this nomination. 

Mr. LEAHY. Mr. President, this 
morning we are going to vote on the 
nomination of Jeffrey Sutton to the 
U.S. Court of Appeals for the Sixth Cir-
cuit. Yesterday, I spoke about some of 
my concerns, but I want to again dis-
cuss my serious concerns with this 
nominee. 

Mr. Sutton has a legal philosophy fo-
cused on limiting Congress’ historic 
role in protecting the civil and con-
stitutional rights of all Americans. He 
has led an aggressive campaign to dis-
mantle longstanding Federal laws, en-
acted with bipartisan support, that 
have made this country more inclusive 
over the last half-century, and to close 
access to the Federal courts for people 
challenging illegal acts by their State 
governments. 

As a lawyer in private practice, he 
has aggressively sought out cases to 
limit the power of Congress to enact 
laws protecting individual rights, and 
has been dismissive of congressional 
findings and hearings supporting im-
portant Federal laws. He has sought to 
weaken, among other laws, the Ameri-
cans with Disabilities Act, the Age Dis-
crimination in Employment Act, the 
Violence Against Women Act, and the 
Religious Freedom Restoration Act. He 
has also sought to limit the ability of 
Medicaid recipients to enforce their 
rights and the ability of individuals to 
enforce disparate impact regulations 
under title VI of the Civil Rights Act. 
In essence, he has argued for the Su-
preme Court to repudiate more than 25 
years of legal precedents that per-
mitted individuals to sue States when 
they violate Federal civil rights regu-
lations. His extreme judicial philos-
ophy would undermine the rights of 
State workers, disabled individuals, 
women, children, racial and ethnic mi-
norities, and senior citizens. 

Mr. Sutton and his supporters have 
claimed that he was merely acting on 
behalf of his clients in all these cases, 
but this claim is unconvincing. Mr. 
Sutton had no obligation to participate 

in any of the cases taken after he left 
the Ohio State Solicitor’s office in 1998. 
In fact, he has admitted that he sought 
out cases curtailing congressional 
power as a private lawyer and that he 
is on the ‘‘lookout’’ for these cases. He 
has aggressively pursued a national 
role as the leading advocate of States’ 
rights and, as my colleagues have 
noted, he has stated that his advocacy 
on the principles of federalism is some-
thing that he believes in. 

He has made statements praising 
many of the Supreme Court’s decisions 
undermining Congress’ authority to 
protect and assist citizens, and in his 
personal writings and speeches he has 
advocated an even narrower view of 
Congress’ role. Perhaps most signifi-
cantly, Mr. Sutton has taken not a sin-
gle case that supports congressional 
power to enact laws protecting civil 
and individual rights. In each case he 
has argued before the Supreme Court 
he has always been on the same side of 
this issue—arguing that individuals 
have no right to enforce the civil rights 
protections that Congress has given 
them. This must be more than a coinci-
dence.

His personal writings and speeches 
promote his theory that State laws 
adequately protect civil liberties, and 
display a lack of respect and under-
standing for Congress’ long-standing 
role in protecting individual rights. 

Mr. Sutton has stated in several arti-
cles that States should be the principal 
bulwark in protecting civil liberties, a 
claim that has serious implications 
given a history of State discrimination 
against individuals. In numerous pa-
pers for the Federalist Society, he has 
repeatedly stated his belief that fed-
eralism is a ‘‘zero-sum situation, in 
which either a State or a Federal law-
making prerogative must fall.’’ In his 
articles, he has stated that the fed-
eralism cases are a battle between the 
States and the Federal Government, 
and ‘‘the national government’s gain in 
these types of cases invariably becomes 
the State’s loss, and vice versa.’’

He also states that federalism is ‘‘a 
neutral principle’’ that merely deter-
mines the allocation of power. This 
view of federalism is not only inac-
curate but troubling. These cases are 
not battles in which one law-making 
power must fall, but in which both the 
State and the Federal government—
and the American people—may all win. 
Civil rights laws set Federal floors or 
minimum standards but States remain 
free to enact their own more protective 
laws. Moreover, federalism is not a 
neutral principle as Mr. Sutton sug-
gests, but has been used by those crit-
ical of the civil rights progress of the 
last several decades to limit the reach 
of Federal laws. 

Mr. Sutton tried to disassociate him-
self from these views, by saying that he 
was constrained to argue the positions 
that he argued on behalf of his clients. 
As far as I know, no one forced Mr. 
Sutton to write any article, and most 
lawyers are certainly more careful 

than to attribute their name to any 
paper that professes a view with which 
they strongly disagree. In my view, Mr. 
Sutton’s suggestions that he does not 
personally believe what he has written 
are intellectually dishonest and insin-
cere. 

I would also like to respond to the 
claim by those of the other side of the 
aisle. Those opposed to Mr. Sutton’s 
confirmation believe he has a personal 
antipathy to people with disabilities. I 
know of no Senator who is claiming 
that Mr. Sutton has a personal antip-
athy to the disabled. I have heard from 
hundreds of people and organizations 
who express concern that millions of 
disabled individuals have been harmed 
by his broad advocacy to limit the 
rights of the disabled as a class. The 
fact is that Mr. Sutton has chosen to 
argue against the rights of people with 
disabilities in three major cases to the 
Supreme Court; that he has argued 
that the ADA is ‘‘not needed’’; and that 
he has devoted his career to making 
States less accountable. 

I have been stunned by the Repub-
lican Senators who have come to this 
floor to argue that Senators should not 
consider a lawyer’s representation of 
clients in considering a judicial nomi-
nation. I am stunned because so many 
of them voted against so many nomi-
nees of President Clinton on that very 
basis, but they now condemn the ap-
proach they themselves took—without, 
of course, acknowledging the con-
tradiction. I am reminded that a key 
member of this President’s judicial 
nomination selection team, his former 
White House Deputy Counsel testified 
before the Senate in 1997 that:

Although the Senate Judiciary Committee 
has long recognized—correctly, in my view—
that positions taken as an advocate for a cli-
ent do not necessarily reflect a nominees 
own judicial philosophy, a long history of 
cases in which a nominee has repeatedly 
urge courts to engage in judicial activism 
may well be probative of the nominee’s own 
philosophy.

With this nomination, we have Mr. 
Sutton’s admissions in statements and 
interviews and articles outside the 
courtroom that he believes strongly in 
this ‘‘federalism stuff.’’

Mr. Sutton is opposed by more than 
400 disability and civil rights organiza-
tions. They have concluded that his 
ideological views and extremely nar-
row reading of the Constitution make 
it doubtful that he would be a fair and 
balanced judge. The burden is on Mr. 
Sutton to show that he will protect in-
dividual rights and civil rights as a 
lifetime appointee to the Sixth Circuit 
Court of Appeals. This he has not done. 

The oath taken by Federal judges af-
firms their commitment to ‘‘admin-
ister justice without respect to per-
sons, and of equal right to the poor and 
to the rich.’’ No one who enters a Fed-
eral courtroom should have to wonder 
whether he or she will be fairly heard 
by the judge. Jeffrey Sutton’s record 
does not show that he will put aside his 
years of passionate advocacy in favor 
of States’ rights and against civil 
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rights and his extreme positions lim-
iting Congress’ authority to protect all 
Americans. Accordingly, I will not vote 
to confirm Mr. Sutton for appointment 
to one of the highest courts in the 
land.

The PRESIDING OFFICER. The 
Democratic leader is recognized. 

Mr. DASCHLE. Mr. President, I will 
use my time as leader to make a few 
comments regarding this nominee. 

Mr. President, I first want to com-
mend the distinguished Senator from 
Iowa for his extraordinary work on this 
nomination. I watched him prior to the 
time we recessed a couple of weeks ago. 
His passion, his eloquence, and the 
power of his words were ones that I 
wish the rest of the country could have 
heard. I have no doubt he would have 
persuaded many had they heard him, as 
I did. He was back in the Chamber yes-
terday and again this morning. I thank 
him for that commitment and his ex-
traordinary efforts to make sure that 
people understand the consequences of 
this decision and the great difficulty 
many of us have with this nomination. 

Let me also thank our distinguished 
ranking member for all his work, both 
in the committee and on the Senate 
floor, again, in opposition to this nomi-
nation. 

I have not seen the letter of Senator 
Dole, and I don’t know that many of us 
have had the opportunity to talk to 
Senator Dole about it, but I will say 
this: Senator HARKIN and Senator Dole 
were both very directly and success-
fully involved with the passage of the 
ADA some years ago. That legislation 
has been monumental in terms of the 
change it has meant for the rights of 
the disabled. 

The Americans with Disabilities Act 
passed in 1990. George Bush said at the 
time that ‘‘as a result of its passage, 
every man, woman, and child with a 
disability can now pass through once 
closed doors into a bright new era of 
equality, independence, and freedom.’’ 
Those were the words of President 
Bush when he signed this extraor-
dinary legislation. 

But that legislation depends, of 
course, on interpretation, and interpre-
tation depends upon the courts. What 
happens at the district and circuit 
court levels, not to mention the Su-
preme Court level, profoundly affects 
the words and, obviously, more impor-
tant, the effect of the act as it is 
viewed today, 13 years later. 

I must say that we are considering a 
nominee today, to a lifetime position 
as a Federal judge, who has worked his 
entire career to roll back the progress 
of the ADA. Over the past several 
years, the courts have consistently 
acted to weaken and limit the impor-
tant protections provided by the Amer-
icans with Disabilities Act, as well, I 
might add, as the Age Discrimination 
and Employment Act, the Civil Rights 
Act, and the Violence Against Women 
Act. 

Those doors to a bright new era, as 
President Bush once called them, are 

slowly being closed. Jeffrey Sutton is 
one of the most significant reasons 
why. He has spent years fighting ag-
gressively to limit the legal protec-
tions of individuals who experience dis-
crimination and restrict the authority 
of Congress to protect those who are 
most vulnerable to discrimination. 

Mr. Sutton was the lead attorney in 
the case of the University of Alabama 
v. Garrett. It has been discussed and 
noted on several occasions, of course, 
in the debate, but it bears repeating. In 
that case, he fought to limit, incred-
ibly, the rights of a breast cancer sur-
vivor who was told by her employer, 
after she finished chemotherapy treat-
ment, that she would have to quit, ac-
cept a limited demotion, or be fired 
solely because of her illness. He was 
the lead attorney in Kimel v. Florida 
Board of Regents. In that case, he ar-
gued aggressively to limit the rights of
Americans who experienced age dis-
crimination. 

In both of these cases, Mr. Sutton 
acted as a private attorney, which 
means he chose to represent his cli-
ents. He didn’t have to take those cli-
ents. No one forced him, saying, you 
have to go into court, regardless of 
your position, and you have to go make 
your defense, your arguments, as he 
did before the Court. In both cases, he 
argued aggressively that, despite clear-
ly discriminatory actions, national 
legal protections were not only unnec-
essary; they were unconstitutional. 

In other cases, Mr. Sutton has fought 
to limit the protections under the Vio-
lence Against Women Act and to en-
able States to restrict access to health 
care for low-income children. He has 
made a career of fighting to weaken 
protections for some of America’s most 
vulnerable citizens—the sick, the el-
derly, the disabled, battered women, 
and poor children. I don’t know what 
‘‘compassionate conservatism’’ is ex-
actly, but I surely know this is not it. 

I must say, Mr. President, we will be 
casting a number of challenging and 
difficult votes as we consider the judi-
ciary. Already we have confirmed 18 
judges in this Congress. In the last 
Congress, we confirmed 100. 

I am dismayed that this nominee is 
before us today, given his record, given 
the implications of that record for his 
future decisions as a judge on such an 
important court. I am dismayed and 
concerned by its implications for all of 
the vulnerable people of this country, 
all of those who have already sac-
rificed, all of those who have hoped and 
dreamed that there could be a new day 
of freedom and independence for them-
selves as a result of the passage of this 
critical and monumental legislation 
just 13 years ago. I am dismayed that 
one person can be so effective in rolling 
back those protections and eliminating 
their access in dealing with their inde-
pendence in such a crass and unfortu-
nate way. Closing the door to those 
people, after waiting decades for them 
to reach this point of freedom and inde-
pendence in our country today, is all 

the reason one needs to vote against 
this nomination. 

We will have many more nominees, 
many conservative nominees. Most, if 
not all, of the nominees who will come 
before us today will be conservative, 
and many will have the same Fed-
eralist mentality and philosophical ap-
proach that Mr. Sutton represents; but 
they will not be the opponents of those 
who seek independence, freedom, and 
equality as disabled people, as Mr. Sut-
ton has done throughout his public ca-
reer. 

I urge my colleagues, let us not re-
treat from the progress this country 
has achieved. Let us reject this nomi-
nation and protect the hard-won legal 
protections of America’s most vulner-
able citizens.

Our only hope in doing so would be to 
reject this nomination, to speak out as 
loudly and clearly as we can that ADA 
is as important today, if not more im-
portant, than it was in 1990 when it 
passed, thanks to the leadership of 
Senator HARKIN, the leadership of Sen-
ator Dole, the leadership of those who 
understood the importance of equality 
for everyone, especially those disabled, 
those who sought that same freedom 
we take for granted today. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. HATCH. Mr. President, I yield 5 

minutes to the distinguished Senator 
from Georgia. 

The PRESIDING OFFICER. The Sen-
ator from Georgia. 

Mr. CHAMBLISS. Mr. President, I 
rise today in strong support of the 
nomination of Jeffrey Sutton to the 
Sixth Circuit Court of Appeals. I have 
been sitting in my office today listen-
ing to the debate on this nomination, 
and I am really a little bit taken 
aback, as I was in the Judiciary Com-
mittee hearing when I heard the dis-
cussion about Mr. Sutton and the oppo-
sition to Mr. Sutton. 

It is not as though Mr. Sutton is not 
qualified to be a nominee to the Sixth 
Circuit. He is a gentleman who grad-
uated first in his class from the Ohio 
State University Law School. He is a 
gentleman who has argued 12 cases be-
fore the United States Supreme Court, 
winning nine of them and only losing 
three. No Sixth Circuit judge currently 
serving has ever had as much Supreme 
Court experience before taking the 
bench. 

During the Supreme Court’s 2000–2001 
term, Mr. Sutton argued four cases and 
won four cases, the best win-loss record 
of any private lawyer in the country 
that year. 

On January 2, 2003, the American 
Lawyer named Mr. Sutton one of the 45 
best lawyers in America under the age 
of 45. They did not say one of the best 
45 conservative lawyers or federalist 
lawyers, but one of the best 45 lawyers 
in America under the age of 45. He is an 
eminently qualified man, and I am 
really appalled by the objections I am 
hearing. 
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The critics who are trying to put var-

ious labels on Mr. Sutton, such as anti-
Americans with Disabilities Act and 
anti-environment, based on positions 
that he has taken as an attorney advo-
cate, really miss the whole point about 
the American adversarial and judicial 
system. Lawyers routinely adopt posi-
tions on behalf of their client as an ad-
vocate, positions to which they person-
ally might not subscribe, but that is 
what makes our judicial system so 
great. It is the core of our legal system 
that people are entitled to have attor-
neys argue their cases for them. 

If we start to walk down the road 
where lawyers are accountable for any 
of the positions they take on behalf of 
their clients, then we might as well 
write off any criminal defense lawyer 
for judicial appointments because they 
routinely have to argue for some pret-
ty unsavory characters. Our legal sys-
tem would not be as great as it is with-
out these attorney advocates fighting 
for and advancing the rights of their 
clients. 

As an example of this mislabeling, it 
is wrong to try to paint Jeffrey Sutton 
as someone who works against the in-
terests of the disabled. In truth, he has 
actually worked as an advocate in 
cases where he represented disabled cli-
ents in advancing their rights. This 
man’s father ran a home for disabled 
children where Jeffrey Sutton worked 
as a young man. Beverly Benson Long, 
who is the immediate past president of 
the World Federation for Mental 
Health, which is among one of many 
posts she has held, has said:

No doubt that Mr. Sutton would rule fairly 
in all cases, including those involving per-
sons with disabilities.

Mrs. Long described the lobbying 
against Mr. Sutton by advocates of the 
disabled as unfortunate and misguided:

In my own opinion, it is not only unfortu-
nate and misguided, it is just plain wrong.

There was also a quote in the Cleve-
land Plain Dealer, which is really 
somewhat of an independent-thinking 
newspaper in our great country. An 
editorial which ran on June 17, 2001, 
compared Sutton to John Adams, who 
represented the British troops accused 
of perpetrating the Boston Massacre. 
The Plain Dealer said:

It is the duty of a lawyer to represent to 
the best of his ability the interests of his cli-
ents. That, the record shows, Sutton has 
done throughout his career. 

A good judge, doing his job, will have but 
one abiding friend—the law he has sworn to 
uphold. Sutton’s ability to honor that friend-
ship should be the criterion of his consider-
ation.

In summary, one cannot deny Mr. 
Sutton has the intellectual abilities we 
need in our appellate judges. Moreover, 
he has tremendous experience, arguing 
before the State and Federal Courts of 
Appeal as well as before the United 
States Supreme Court. 

Finally, he has another quality we 
need in our appellate judges. The At-
torney General of my home State, who 
is a dear friend of mine, is a man who 

is an elected Democrat, and he is a 
man for whom I have the utmost re-
spect and a man who has had an occa-
sion to work with Jeffrey Sutton. He 
said it best when he told me Mr. Sut-
ton would have a great judicial tem-
perament. So we have a nominee with 
intellect, with experience, and with 
temperament. We cannot ask for more 
than that in a judicial nominee, and 
yet his confirmation has been delayed 
because of partisan bickering. 

It is no wonder we are in a judicial 
crisis with so many open judicial seats 
unfilled. It is no wonder we are stalled 
in moving forward on other judicial 
nominees. Jeffrey Sutton is a highly 
qualified nominee for the appellate 
bench. Let us move forward. I strongly 
urge a vote to confirm Jeffrey Sutton 
to the Sixth Circuit Court of Appeals. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Utah. 
Mr. HATCH. How much time remains 

on both sides? 
The PRESIDING OFFICER. Twenty 

minutes on the Senator’s side and 5 
minutes on the other side. 

Mr. HATCH. I suggest the absence of 
a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. HATCH. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Iowa.
Mr. HARKIN. Mr. President, a lot of 

times these debates, especially when 
they involve a court nominee such as 
Mr. Sutton, tend to get personal, and 
they should not. I hope no one here in-
terprets anything I have said as being 
any kind of personal thing against Mr. 
Sutton. 

I said at the beginning I found him to 
be a pleasant, intellectual individual 
with whom I spent an hour and a half. 
I do not know him personally, of 
course. That is not the point. It is just 
like my good friend from Utah, Senator 
HATCH. Senator HATCH was very helpful 
when we passed the Americans with 
Disabilities Act. I have told him that 
many times. He happens to be a good 
friend of mine on a whole host of issues 
on which we have worked together. I 
have no doubt that perhaps Mr. Sutton 
has compassion toward people with dis-
abilities, but that also raises a problem 
with me. 

It has been said many times Mr. 
Sutton’s father had a school for kids 
with cerebral palsy. When Mr. Sutton 
was in my office, I asked him if that 
was a segregated school and he said, 
no, it was not. But he thought I meant 
male and female. What it was, was kids 
with cerebral palsy only went to this 
school. Well, I commend Mr. Sutton’s 
father for his compassion, for having a 
school for kids with cerebral palsy, but 
that is what we are trying to get over 
with the Americans with Disabilities 

Act. That is what we are trying to get 
beyond. We are trying to get beyond 
segregation. 

I spoke about my brother Frank 
when he was sent half way across the 
State to the school for the deaf—seg-
regation because he was disabled. So, 
again, to have that mindset that some-
how people have to be put in an insti-
tution, like the Olmstead case—fortu-
nately, Mr. Sutton did not win that 
one, but if his view had prevailed, the 
two women in that case would still be 
in an institution. Now they are living 
by themselves, out free to shop, free to 
make their own meals, free to travel, 
not being stuck in an institution. 

This vote we are about to have has 
nothing to do with Jeffrey Sutton as a 
person, but it has a lot to do with him 
as a potential judge and how he views 
his role and how he views Congress’s 
role. He said that the Americans with 
Disabilities Act was not needed. On Na-
tional Public Radio he said that, ‘‘dis-
ability discrimination in a constitu-
tional sense is really very difficult to 
show.’’ 

Then, later on, Mr. Sutton said that 
in this context it is a zero sum game; 
that if civil rights wins, the States 
lose. 

It is not a zero sum game at all. Yes, 
like my friend from Utah, I believe in 
federalism. I believe in the Federal/
State system on which our country is 
set up, on which our constitutional 
framework is established. I think it is 
the best system ever devised on the 
face of the Earth. But I do not believe 
in the kind of federalism that Mr. Sut-
ton espouses, that it is a zero sum 
game; that if we expand civil rights 
somehow a State loses, or that some-
how Congress does not have the au-
thority, constitutionally, to address 
the kinds of social ills and social 
wrongs perpetrated so long in our 
country on minorities and on people 
with disabilities. That is why 400 civil 
rights groups have come out opposed to 
Mr. Sutton. 

We here in the Congress did our job. 
We worked long and hard over many, 
many years, Republicans and Demo-
crats, to pass the Americans with Dis-
abilities Act. Mr. Sutton says that dis-
crimination against people with dis-
abilities is very difficult to show. Is 
that the mindset we want on the Fed-
eral bench? I ask my fellow Senators, 
send a strong message that we are 
going to stand behind the Americans 
with Disabilities Act, that we are not 
going to let it be chiseled away by a 
Federal judge such as Mr. Sutton. I ask 
for a ‘‘no’’ vote to send that message.

Mr. President, I ask unanimous con-
sent to have printed the RECORD a list 
of letters the Committee has received 
in opposition to the confirmation of 
Jeffrey Sutton to the Sixth Circuit 
Court of Appeals, and three of these 
letters which come from large coali-
tions of civil rights, women’s rights 
and disability rights organizations. 

First, a letter from the Leadership 
Conference on Civil Rights and the Al-
liance for Justice, dated April 28, 2003. 
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Second, a letter from 25 women’s 

groups, dated April 28, 2003. 
Third, a letter from ADA WATCH, a 

coalition of disability rights organiza-
tions, dated May 14, 2003. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
OPPOSITION TO JEFFREY SUTTON, NOMINEE TO 

THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT 

PUBLIC INTEREST GROUPS 
Ability Center of Defiance also signed by: 

Courage Incorporated, Independent Living 
Center of North Central Ohio, Ability Center 
of Greater Toledo, Access II Independent 
Living Center, Access to Independence of 
Courtland County, Inc., Access Living, Advo-
cates for Ohioans with Disabilities, ADA 
WATCH, AIDS Action, Alliance for Disabled 
in Action, American Association of People 
with Disabilities, American Association of 
University Women, American Council of the 
Blind, American Council of the Blind of 
Maryland, American Council of the Blind of 
South Carolina, AFL–CIO, American Federa-
tion of State, County and Municipal Employ-
ees (AFSCME), Americans for Democratic 
Action, Arizona Bridge to Independent Liv-
ing, Brain Injury Association of Tennessee, 
Capitol District Center for Independence, 
Inc., Center for Civil Justice, Center for 
Independent Living Options, Center for Inde-
pendence of the Disabled in New York, Inc., 
Cerebral Palsy Association of Ohio, Cerebral 
Palsy Association of New Jersey. 

Civil Rights coalition letter signed by: 
ADA Watch/National Coalition for Disability 
Rights, AFL–CIO, Alliance for Justice, 
American Association of University Women, 
Feminist Majority, Leadership Conference 
on Civil Rights, MoveOn.org, NAACP, 
NAACP Legal Defense and Education Fund, 
National Council of Jewish Women, National 
Fair Housing Alliance, National Partnership 
for Women and Families, National Women’s 
Law Center, People for the American Way, 
United Auto Workers, Coalition for Inde-
pendent Living Options, Inc., Council for 
Disability Rights, Deaf and Hard of Hearing 
Consumer Advocacy Network, Eastern Para-
lyzed Veterans Association. 

Environmental coalition letter signed by: 
Clean Water Action, Community Rights 
Counsel, Defenders of Wildlife, Earthjustice, 
Endangered Species Coalition, Friends of the 
Earth, Natural Resources Defense Council, 
Oceana, Physicians for Social Responsi-
bility, Sierra Club, The Wilderness Society, 
Everybody Counts Center for Independent 
Living, Freedom Center, Inc., Gender Justice 
Action Group, Harrison County Sheltered 
Workshop, Inc., Heightened Independence & 
Progress, Human Rights Campaign, Inde-
pendent Living Center of the Hudson Valley. 

Justice for All Project signed by: Cali-
fornia Abortion and Reproductive Rights Ac-
tion League, California Employment Law-
yers Association, Committee for Judicial 
Independence, Democrats.com, Environ-
mental Law Foundation, National Center for 
Lesbian Rights, California National Organi-
zation for Women, Planned Parenthood Los 
Angeles County, Progressive Jewish Alli-
ance, Stonewall Democratic Club, Unitarian 
Universalists Project Freedom of Religion, 
Western Law Center for Disability Rights, 
Women’s Reproductive Rights Assistance 
Project, Leadership Conference on Civil 
Rights, Liberty Resources Inc. (the Center 
for Independent Living in Philadelphia Coun-
ty), Linking Employment, Abilities & Poten-
tial, Mental Health Association in 
Monongalia County, Michigan Centers for 
Independent Living, Michigan Develop-
mental Disabilities Council, Mid Atlantic 

Chapter of TASH, National Association for 
the Advancement of Colored People 
(NAACP), National Association for Rights 
Protection and Advocacy, National Associa-
tion of the Deaf, National Council of Jewish 
Women, National Disabled Students Union, 
National Employment Lawyers’ Association, 
National Organization for Women, New York 
State Independent Living Council, Inc., New 
York Society for the Deaf, Northern Re-
gional Center for Independent Living, Ocean 
State Center for Independent Living, Options 
for Independence, Inc., Oregon Disabilities 
Commission, Pennsylvania Council of the 
Blind, Progress Center for Independent Liv-
ing, Queens Independent Living Center, Inc., 
Regional Access & Mobilization Project, 
Inc., River Falls Access Ability Center, 
Ruben Center for Independent Living, Serv-
ice Employees International Union, Sierra 
Club, Southern Maryland Council of the 
Blind, Statewide Parent Advocacy Network, 
Inc., United Auto Workers, United Food and 
Commercial Workers International Union, 
Utah Statewide Independent Living Council, 
Vermont Statewide Independent Living 
Council, Western Law Center for Disability 
Rights. 

Women’s Rights Organizations letter 
signed by: American Association of Univer-
sity Women, Business and Professional 
Women/USA, Center for Women Policy Stud-
ies, Choice USA, Coalition of Labor Union 
Women, Equity in Education and Employ-
ment, Feminist Majority, GenderWatchers, 
Ms. Foundation for Women, National Council 
of Jewish Women, National Network to End 
Domestic Violence, National Partnership for 
Women & Families, National Women’s Law 
Center, National Organization for Women, 
NOW Legal Defense and Education Fund, Na-
tional Partnership for Women & Families, 
National Women’s Conference, National 
Women’s Law Center, Northwest Women’s 
Law Center, Religious Coalition for Repro-
ductive Choice, Wisconsin Coalition Against 
Sexual Assault, Women Against Abuse, Inc., 
Women’s Caucus for Political Science, 
Women Employed, Women Empowered 
Against Violence, Inc., Women’s Institute for 
Freedom of the Press, Women’s Sports Foun-
dation, Young Democrats of America Dis-
ability Issues Caucus. 

ATTORNEYS 
Susan Barnhill, Sacramento, CA; 

Margarette Berg Cashin, Staten Island, NY; 
Richard Chudner, Cleveland, OH; Kathryn 
Engdahl, Minneapolis, MN; Frederick Ford, 
West Palm Beach, FL; Nancy Grim, Kent, 
OH; Caryn Groedel, Cleveland, OH; Harriet 
McBryde Johnson, Charleston, SC; Theodore 
Meckler, city and state unknown; Dahlia 
Rudasky, Boston, MA. 

Also signed by: Ellen Messing; James 
Weliky; Jeremy Cattani; Shawn Scharf, 
Youngstown, OH; Judity Schermer, Min-
neapolis, MN; David Steiner, Cleveland, OH; 
Richard Treanor, Washington, DC; Brian 
Williams, Akron, OH; Jeffrey Neil Young, 
Topsham, ME. 

PROFESSORS 
Douglas Laycock, University of Texas at 

Austin School of Law, Austin, TX; American 
Law Teachers, signed by Michael Rooke-Ley, 
Emeritus Professor of Law and Paula John-
son, Professor of Law; Rebecca Zietlow, Uni-
versity of Toledo College of Law. 

CITIZEN GROUPS 
Concerned Citizens of Ohio letter signed 

by: Tim Harrington, Director and Sue 
Hetrick, Ability Center for Greater Toledo; 
Roy Poston, Director, Access Center for 
Independent Living (Dayton); Patrick Shep-
herd, President, Cleveland Stonewall Demo-
crats; Bev Rackett, Director, Mid-Ohio 
Board for an Independent Living Environ-

ment; Joan Kazan, Immediate Past Presi-
dent, National Council of Jewish Women, 
Cincinnati Section; Susan Levine, President, 
National Council of Jewish Women, Cleve-
land Section; Cathy Stone, President, Na-
tional Council of Jewish Women, Columbus 
Section; William Burga, President, Ohio 
AFL–CIO; Ronald Malone, Director, Ohio 
AFSCME United; Sandy Buchanan, Ohio Cit-
izen Action; Fred Gittes, Ohio Employment 
Lawyers Association; Diane Doge, Ohio Na-
tional Organization for Women; William 
Olubodun, Ohio Statewide Independent Liv-
ing Council; Jonathan Varner, President, 
Ohio Young Democrats; Belinda Spinosi, Di-
rector, Southeastern Ohio Center for Inde-
pendent Living; NARAL Ohio letter signed 
by 279 individuals. 

LEADERSHIP CONFERENCE ON CIVIL 
RIGHTS, ALLIANCE FOR JUSTICE, 

Washington, DC, April 28, 2003. 
Hon. BILL FRIST, 
Majority Leader, U.S. Senate, Washington, DC. 
Hon. TOM DASCHLE, 
Minority Leader, U.S. Senate, Washington, DC. 

DEAR SENATORS FRIST AND DASCHLE: We, 
the undersigned civil rights, women’s rights, 
labor, and human rights organizations, to-
gether representing millions of Americans 
across the United States, write to express 
our opposition to the confirmation of Jeffrey 
Sutton to the United States Court of Appeals 
for the Sixth Circuit. Mr. Sutton’s record as 
a lawyer and advocate reveals him to be an 
extremely ideological and conservative ac-
tivist with a particularly troubling record in 
many areas important to our communities. 

We have serious concerns about Mr. 
Sutton’s legal philosophy in a number of 
areas, particularly his views on Congress’ au-
thority to enact laws protecting civil and 
other individual rights. Mr. Sutton has be-
come, over the last several years, a leading 
activist in the so-called ‘‘states’ rights’’ 
movement. In fact, he has personally argued 
key Supreme Court cases that, by narrow 5–
4 majorities, have undermined Congress’ 
ability to protect Americans against dis-
crimination based on race, age, gender, dis-
ability, and religion. Mr. Sutton’s arguments 
in several of these cases sought to restrict 
civil rights and environmental protections 
even more severely than has the Supreme 
Court. Also, Mr. Sutton was not just making 
a strong case on behalf of his client; he ac-
tively sought out these cases in order to ex-
pand states’ rights doctrines. As he told the 
Legal Times, ‘‘I love these issues. I really be-
lieve in this federalism stuff.’’

Mr. Sutton’s work on behalf of limiting 
Congress’ power to enact protective legisla-
tion has had a devastating impact on the 
rights of individuals with disabilities. Over 
the past several years, Mr. Sutton has been 
involved in an effort to challenge and weak-
en the Americans with Disabilities Act 
(ADA), a popular and important bill enacted 
by a bipartisan Congress and signed into law 
by President George H.W. Bush. Mr. Sutton 
represented the University of Alabama in the 
case of University of Alabama v. Garrett, 531 
U.S. 456 (2001), in which the Court ruled 5–4 
that it was unconstitutional for the ADA to 
permit state employees to bring lawsuits for 
damages to protect their rights against dis-
crimination. In fact, Mr. Sutton’s arguments 
went even further than the Court’s decision. 
During oral argument, Mr. Sutton told the 
Court that the ADA was ‘‘not needed.’’ In an-
other case, Olmstead v. L.C., 527 U.S. 581 
(1999), Mr. Sutton argued that it should not 
be a violation of the ADA to force persons 
with mental disabilities to remain institu-
tionalized without proper justification, de-
spite clear congressional findings to the con-
trary. In a third case, Pennsylvania Depart-
ment of Corrections v. Yeskey, 524 U.S. 206 
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(1998), Mr. Sutton filed an amicus brief argu-
ing that the ADA does not apply at all to 
state prison systems. The Supreme Court re-
jected Mr. Sutton’s arguments in Olmstead 
and Yeskey, which would have further weak-
ened the ADA had they been accepted. 

Mr. Sutton has also argued for a narrow 
view of Congress’ ability to protect the envi-
ronment or to provide a means for individ-
uals to vindicate their rights. In Alexander 
v. Sandoval, 532 U.S. 275 (2001), he argued 
against allowing private individuals to sue 
to enforce the disparate impact regulations 
of Title VI of the 1964 Civil rights Act, which 
prohibits discrimination based on race, 
color, or national origin, by recipients of fed-
eral financial assistance. He has also argued 
for severe limits on the ability of state em-
ployees who are victims of age discrimina-
tion to recover damages, against increased 
protection for religious freedom from en-
croachment by states, and against a federal 
remedy for victims of sexual assault and vio-
lence, positions adopted by the 5–4 Supreme 
Court majority. He also argued that Con-
gress did not have the Constitutional author-
ity to enact legislation protecting environ-
mentally sensitive wetlands from harmful 
dumping. 

In addition, Mr. Sutton has advocated for 
other specific steps by the courts to limit 
federal civil rights protections. In an article 
for the Federalist Society, Mr. Sutton 
praised a concurring opinion by Justices 
Thomas and Scalia in Holder v. Hall, 512 U.S. 
874 (1994), which would have severely re-
stricted the application of Section 2 of the 
Voting Rights Act (prohibiting state and 
local conduct that has a racially discrimina-
tory purpose or effect), and would have re-
quired overturning or reconsidering at least 
twenty-eight previous Supreme Court voting 
rights decisions. Mr. Sutton has even sug-
gested that the Thomas-Scalia concurrence 
provided a blueprint for broadly reconsid-
ering and overturning court decisions that 
right-wing advocates do not like in civil 
rights and other areas. 

In sum, based on his record as a lawyer and 
legal advocate, it is clear that Mr. Sutton’s 
legal philosophy is focused on limiting Con-
gress’ historic role in protecting the civil 
and constitutional rights of all Americans. 
Jeffrey Sutton’s advocacy on many issues 
important to our communities, such as the 
reach of federal civil rights and environ-
mental statutes, federalism, the right to 
vote, and the ability of individuals to vindi-
cate their rights, reflect views that are out-
side the mainstream of judicial thought. 

Therefore, given Mr. Sutton’s record of 
hostility to important civil rights and equal 
opportunity principles, we urge the Senate 
to reject his nomination to the U.S. Court of 
Appeals for the Sixth Circuit. 

Sincerely, 
WADE HENDERSON, 

Leadership Conference on Civil Rights. 
NAN ARON, 

Alliance for Justice. 

APRIL 28, 2003. 
Hon. WILLIAM H. FRIST, 
U.S. Senate, 
Russell Senate Office Building, 
Washington, DC. 
Hon. THOMAS DASCHLE, 
U.S. Senate, 
Hart Senate Office Building, 
Washington, DC. 

DEAR SENATORS FRIST AND DASCHLE: We, 
the undersigned women’s rights organiza-
tions, write to express our strong opposition 
to the nomination of Jeffrey Sutton to the 
United States Court of Appeals for the Sixth 
Circuit. Jeffrey Sutton is an experienced Su-
preme Court litigator who has gained promi-
nence because of his staunch advocacy in 

favor of states’ rights and elevating state 
sovereignty over Congress’ power to protect 
civil rights. As organizations dedicated to 
the advancement of women, we are ex-
tremely concerned about the growing resur-
gence of states’ rights, particularly as a tool 
to undermine rights essential to women’s 
progress. Jeffrey Sutton is not merely a pro-
ponent of state’s rights—he has been the 
principal architect of an effort to curtail 
Congress’ efforts to protect against discrimi-
nation and ensure equal opportunity. Indeed, 
his persistent, single-minded advocacy is re-
flected not only in his case participation, but 
also in his speeches and writings. His con-
firmation to a lifetime position on the fed-
eral bench threatens to dismantle the impor-
tant gains that have been critical to wom-
en’s success and we urge you to reject his 
nomination. 

Jeffrey Sutton has argued before the Su-
preme Court in a number of seminal civil 
rights cases that have weakened the ability 
of Congress to protect women’s rights. For 
example: 

Mr. Sutton represented Alabama as amicus 
curiae in United States v. Morrison, 529 U.S. 
598 (2000), and argued successfully that the 
civil rights remedy of the Violence Against 
Women Act (VAWA) was unconstitutional. 
Congress passed VAWA after hearing wide-
ranging testimony that states were not ade-
quately protecting women from violence mo-
tivated by gender. Despite substantial evi-
dence gathered by Congress and the views of 
attorneys general from 36 states, Sutton 
argue that ‘‘there has been no tenable show-
ing that the [s]tates have violated the Four-
teenth Amendment through their regulation 
of gender-based violence.’’ He not only vol-
unteered to write this brief, but also wrote 
two subsequent articles for the Federalist 
Society which supported the Court’s decision 
and its rationale. 

Mr. Sutton played a significant role in 
weakening the Civil Rights Act of 1964, argu-
ing in Alexander v. Sandoval, 532 U.S. 275 
(2001), that citizens could not sue under Title 
VI to challenge federally funded programs 
that had the effect of discriminating on the 
basis of race, color, or national origin. This 
case has had a serious impact not only on 
Title VI cases, but also on the implementa-
tion of Title IX, which prohibits gender dis-
crimination in federally funded education 
programs or activities. Because Title IX was 
modeled on Title VI, many courts have ap-
plied principles established under Title VI to 
Title IX cases. Already, at least four courts 
have found that Title IX retaliation claims 
were not actionable in the wake of the 
Sandoval decision. While further action in 
these cases is possible, these decisions illus-
trate the potential harm posed by Sandoval 
in cases challenging gender discrimination 
in education. 

Mr. Sutton represented the state of Ala-
bama in Board of Trustees of the University 
of Alabama v. Garrett, 531 U.S. 356 (2001), ad-
vancing a state’s rights argument that ulti-
mately led the Supreme Court to dismiss the 
claim of a woman who was fired because she 
had breast cancer and to further undermine 
the Americans with Disabilities Act. Despite 
evidence that Congress had mounted to show 
that states had a history of discrimination 
in their treatment of citizens with disabil-
ities, Sutton argued to the contrary, and 
urged the Court to find that Congress had ex-
ceeded its power under the Fourteenth 
Amendment. These same legal arguments 
are now being used to challenge the Family 
and Medical Leave Act, another law that is 
critical to the ability of women and men to 
balance their work and family responsibil-
ities. 

Mr. Sutton’s unyielding and extreme views 
on federalism and civil rights would restrict 

Congress’ power to pass civil rights laws and 
the abilities of individuals to seek redress 
for violations of those rights, as well as in-
hibit access to courts for people challenging 
illegal acts by their state governments. 
These views are contrary to the balanced ap-
proach we believe is necessary for a federal 
appeals court judge. 

Because we believe Mr. Sutton’s confirma-
tion would accelerate the rollback of essen-
tial civil rights laws and undermine impor-
tant gains for women, we urge you to oppose 
his nomination. 

Sincerely, 
American Association of University 

Women. 
Business and Professional Women/USA. 
Center for Women Policy Studies. 
Choice USA. 
Coalition of Labor Union Women. 
Equity in Education and Employment. 
Feminist Majority. 
Gender Watchers. 
Ms. Foundation for Women. 
National Council of Jewish Women. 
National Network to End Domestic Vio-

lence. 
National Organization for Women. 
NOW Legal Defense and Education Fund. 
National Partnership for Women & Fami-

lies. 
National Women’s Conference. 
National Women’s Law Center. 
Northwest Women’s Law Center. 
Religious Coalition for Reproductive 

Choice. 
Wisconsin Coalition Against Sexual As-

sault. 
Women Against Abuse, Inc. 
Women’s Caucus for Political Science. 
Women Employed. 
Women Empowered Against Violence, Inc. 
Women’s Institute for Freedom of the 

Press. 
Women’s Sports Foundation. 

ADA WATCH, 
Washington, DC, May 14, 2001. 

Hon. PATRICK LEAHY, 
U.S. Senate, Washington, DC. 

DEAR SENATOR LEAHY: President Bush’s 
nomination of Jeffrey Sutton for federal 
judgeship is of great concern to members of 
the disability community and it is our hope 
that you will be willing to meet with rep-
resentatives of the ADA WATCH to discuss 
our opposition. 

The ADA WATCH is a campaign to protect 
the civil rights of people with disabilities. 
This includes an informational network de-
signed to alert and activate the grassroots to 
respond to threats to the ADA from Con-
gress, the Administration, and the courts. 
Our 100+ member organizations include: 
ADAPT, National Council on Independent 
Living, American Association of People with 
Disabilities, Consortium for Citizens with 
Disabilities, Paralyzed Veterans of America, 
and the National Association of Protection 
and Advocacy Systems. While the ADA 
WATCH does not speak for any of these indi-
vidual organizations, we are currently mak-
ing the judicial nomination of Jeffrey Sut-
ton a top priority and a great majority of 
our partners are united in opposing this 
nomination in light of Mr. Sutton’s out-
spoken disregard for the civil rights of peo-
ple with disabilities. The nomination of a 
lawyer who has enthusiastically argued 
against the constitutionality of the ADA is 
hardly consistent with the Bush Administra-
tion’s stated support of the ADA and the leg-
acy of the man who signed the ADA into law, 
President George H.W. Bush. 

Mr. Sutton has made it clear that he is not 
supportive of the rights granted to people 
with disabilities by Congress through the 
passage of the ADA. Despite extensive docu-
mentation of state government discrimina-
tion against people with disabilities, Mr. 
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Sutton enthusiastically supported the posi-
tion that Congress did not have the author-
ity to create the important civil rights pro-
tections afforded by the ADA. Mr. Sutton 
told the Supreme Court last fall when he ar-
gued the Garrett case for Alabama that the 
ADA ‘‘exaggerated discrimination problems 
by states.’’ He told the court that the ADA 
was ‘‘not needed’’ and used similar argu-
ments to weaken civil rights laws in the 
Kimel and Sandoval cases. His belief that 
laws of the various states provide adequate 
protections ignores the hundreds of pages of 
testimony before Congress that detailed the 
discrimination faced by people with disabil-
ities across the country at the hands of state 
government agencies. 

Please understand the ADA WATCH’s re-
spectful opposition to this nomination and 
our concern that the nomination of Mr. Sut-
ton represents a serious threat to the civil 
rights of people with disabilities. 

Sincerely, 
JIM WARD.

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Who yields time? The Senator from 
Utah. 

Mr. HATCH. Mr. President, I will 
only take a few minutes and then I in-
tend to yield back the remainder of our 
time, as long as no one else wants to 
speak. 

I appreciate the distinguished Sen-
ator from Iowa. I would have yielded 
time to him, had he needed time, with-
out the extra 10 minutes that were 
asked for. 

It seems to me the arguments on the 
other side come down to this. Mr. Sut-
ton is outside the mainstream of Amer-
ican jurisprudence, that he advocated 
cases that literally the Supreme Court 
agreed with, that they disagree with, 
maybe I disagree with, but the Su-
preme Court did decide in at least two 
of those cases, nine to zip, in favor of 
Mr. Sutton’s position. That is basically 
what it seems to come down to. 

The fact is, Mr. Sutton, as an advo-
cate, has an obligation to argue the 
best he can for his clients. He did that, 
winning 9 of the 12 cases that he had 
before the Supreme Court, and a num-
ber of them unanimously—that they 
have been complaining about. In the 
Garrett case, he got five Justices on 
the Supreme Court, a clear majority, 
to go along with his particular posi-
tion. 

I have read the letter from some of 
my colleagues on the Judiciary Com-
mittee that indicated he has never ad-
vocated for a civil rights position. That 
is pure bunk, and I have made that 
case here today. 

What is behind this type of treat-
ment of an excellent nominee such as 
Jeffrey Sutton? I can understand the 
distinguished Senator from Iowa who is 
a very strong advocate for persons with 
disabilities, as am I, who may not have 
read the full judicial record and who 
may not, as a nonlawyer, fully appre-
ciate the role of an advocate. But it is 
very difficult for me to understand how 
members of the Judiciary Committee 
who are advocates themselves, who 
hold their attorney’s licenses in good 
esteem, can make some of the argu-

ments they have made, and especially 
in the letter they distributed to all 
Senators. 

The record flies in the face of those 
allegations. The fact is, I believe Jef-
frey Sutton will be one of the most sen-
sitive people towards persons with dis-
abilities because he comes from that 
mindset. His father ran a school for 
persons with disabilities, kids who suf-
fered from cerebral palsy. He worked 
for his father. He has argued for per-
sons with disabilities and he has ar-
gued in cases where the Court decided 
against the Americans with Disabil-
ities Act. But the Court made that de-
cision. 

Is the Court outside the mainstream 
of American juris prudence? I am sure 
each of us in this body can find a case 
or two in which we disagree with the 
Supreme Court. I can find a lot of cases 
with which I disagree. But their pro-
nouncements happen to be the law and 
that has been the law ever since 
Marbury v. Madison. 

All I can say is that here is a person 
who is respected by his peers, who re-
ceives the highest rating from the 
American Bar Association—not a con-
servative organization, something that 
has been called the gold standard by 
my colleagues on the other side—who 
has eminent experience before the U.S. 
Supreme Court and other appellate 
bodies in this country, one of the pre-
mier appellate lawyers in the country, 
even though he is only 45 years of age, 
who has had extensive experience as an 
advocate for a wide variety of diverse 
people, who appeared before the com-
mittee and everybody on the com-
mittee, even those who are against him 
here today, admit he is a fine person 
with great ability. 

But they try to smear the Federalist 
Society by saying these are Federalist 
Society nominees. That is a joke. The 
Federalist Society puts on the best 
seminars of any legal society in Amer-
ica today, and those seminars are al-
ways balanced with the left and the 
right. They give the left every chance 
to explain their position and give the 
right every chance to explain their po-
sition. That is precisely what a good 
legal society should do. They do not 
take advocacy positions but they do 
try to get people to think about the 
law. 

I get a little tired of having the Fed-
eralist Society run down when some of 
the most eminent people in society are 
members of the Federalist Society, 
which is basically a debating society 
considering the various aspects of the 
law and making sure both sides are 
heard. That is pretty hard to beat. 

I hope I am wrong, that the real rea-
sons against Mr. Sutton is, No. 1, he is 
so good; No. 2, he has a chance of being 
on the Supreme Court someday and 
why not damage him now so he can’t 
be there; No. 3, he might be pro-life, al-
though I personally don’t know what 
he is with regard to that issue. Those 
seem to be the major issues. 

The fact is, he has the highest rating 
he can possibly have from the Amer-

ican Bar Association. He is an excel-
lent lawyer. He is an excellent advo-
cate. He is a person whom I believe will 
do justice on the courts. By all meas-
urement by any fair person, any stu-
dent of the law, you would have to con-
clude that this man not only is within 
the mainstream of American juris pru-
dence, but he is one of the leaders in 
the mainstream of American juris pru-
dence. 

For the life of me, I don’t understand 
why anybody would vote against Jef-
frey Sutton. The mere fact that he may 
have represented some clients who 
they don’t like, they on the other side, 
that is not a good enough argument. In 
fact, it is laughable. Good lawyers rep-
resent their clients. 

In the Garrett case, contrary to what 
has been argued, he didn’t ask for that 
case. He was called by the attorney 
general of the State involved and asked 
if he would be willing to represent 
them, if I recall correctly. 

So the arguments that have been 
made—I haven’t heard one meritorious 
argument on this whole debate. If you 
look at the record, there is every meri-
torious argument as to why those who 
really understand the law, those who 
really are fair about this process, 
would vote for Jeffrey Sutton. 

Mr. President, if there is no one else 
who wants to speak, then I yield the 
remainder of my time. 

Mr. President, I ask for the yeas and 
nays. 

The PRESIDING OFFICER (Mr. SES-
SIONS). Is there a sufficient second? 

There is a sufficient second. 
The question is, Will the Senate ad-

vise and consent to the nomination of 
Jeffrey S. Sutton, of Ohio, to be United 
States Circuit Judge for the Sixth Cir-
cuit? 

The clerk will call the roll. 
The assistant legislative clerk called 

the roll.
Mr. MCCONNELL. I announce that 

the Senator from Kansas (Mr. ROB-
ERTS) is necessarily absent. 

Mr. REID. I announce that the Sen-
ator from Florida (Mr. GRAHAM), the 
Senator from Massachusetts (Mr. 
KERRY), the Senator from Connecticut 
(Mr. LIEBERMAN), the Senator from Ar-
kansas (Mrs. LINCOLN), the Senator 
from Georgia (Mr. MILLER), and the 
Senator from Maryland (Mr. SARBANES) 
are necessarily absent. 

I further announce that, if present 
and voting, the Senator from Maine 
(Mr. KERRY) and the Senator from Ari-
zona (Mrs. LINCOLN) would each vote 
‘‘no’’.

The result was announced—yeas 52, 
nays 41, as follows: 

[Rollcall Vote No. 135 Ex.] 

YEAS—52

Alexander 
Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 

Chafee 
Chambliss 
Cochran 
Coleman 
Collins 
Cornyn 
Craig 
Crapo 
DeWine 

Dole 
Domenici 
Ensign 
Enzi 
Feinstein 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
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Gregg 
Hagel 
Hatch 
Hutchison 
Inhofe 
Kyl 
Lott 
Lugar 
McCain 

McConnell 
Murkowski 
Nelson (NE) 
Nickles 
Santorum 
Sessions 
Shelby 
Smith 
Snowe 

Specter 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 

NAYS—41

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carper 
Clinton 
Conrad 
Corzine 
Daschle 

Dayton 
Dodd 
Dorgan 
Durbin 
Edwards 
Feingold 
Harkin 
Hollings 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kohl 
Landrieu 

Lautenberg 
Leahy 
Levin 
Mikulski 
Murray 
Nelson (FL) 
Pryor 
Reed 
Reid 
Rockefeller 
Schumer 
Stabenow 
Wyden 

NOT VOTING—7 

Graham (FL) 
Kerry 
Lieberman 

Lincoln 
Miller 
Roberts 

Sarbanes 

The nomination was confirmed.
∑ Mrs. LINCOLN. Mr. President, due to 
an electronic failure, I was absent dur-
ing the vote on the confirmation of Jef-
frey Sutton to be a United States Cir-
cuit Judge for the Sixth Circuit Court 
of Appeals. Had I been present, I would 
have voted ‘‘no’’ on his confirmation. 
After reviewing Mr. Sutton’s record, I 
was not confident he could fulfill his 
obligation as a Federal appellate court 
judge to follow established precedent, 
interpret the law and Constitution fair-
ly, and treat all litigants before him 
without favor or bias. In my esti-
mation, Mr. Sutton’s proactive and 
consistent advocacy to limit Federal 
civil rights protections is incompatible 
with the temperament and detachment 
I look for in nominees being considered 
for a lifetime appointment.∑

f 

RECESS 

The PRESIDING OFFICER. Under 
the previous order, the hour of 12:30 
p.m. having passed, the Senate will 
stand in recess until the hour of 2:15 
p.m. 

Thereupon, the Senate, at 12:43 p.m., 
recessed until 2:16 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. VOINOVICH). 

Mr. REED. I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. Mr. President, I ask 
unanimous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

NOMINATION OF PRISCILLA OWEN 
TO BE UNITED STATES CIRCUIT 
JUDGE FOR THE FIFTH CIRCUIT 

Mr. HATCH. Mr. President, I ask 
unanimous consent the Senate now re-
sume consideration of the nomination 
of Priscilla Owen to be United States 
Circuit Judge for the Fifth Circuit. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will report. 

The assistant legislative clerk read 
the nomination of Priscilla Richmond 
Owen, of Texas, to be United States 
Circuit Judge for the Fifth Circuit. 

The PRESIDING OFFICER. Without 
objection, the Senator will proceed. 

Mr. HATCH. Mr. President, I am 
pleased today to voice my strong sup-
port for the confirmation of Justice 
Priscilla Owen to the Fifth Circuit 
Court of Appeals. Justice Owen’s nomi-
nation has been pending now for nearly 
2 years—720 days in total, so I hope we 
can vote on it soon. Justice Owen is 
among the longest pending judicial 
nominees selected by President Bush. 
She was first nominated on May 9, 2001, 
so it is natural that we should move 
forward at this time. 

I should say at the outset that I truly 
hope the news reports are inaccurate 
about another move by the other side 
to filibuster a well-qualified nominee 
and deny a vote by the full Senate. We 
know the usual liberal interest groups 
are crying for a filibuster, but we 
ought to do what the American people 
have sent us here to do, and vote. 

I expressed a similar hope when 
Miguel Estrada’s nomination reached 
the floor on February 5. Yet here we 
are 3 months and 4 cloture votes later 
and still he has not been allowed a 
vote.

We have 200 years of precedent for 
providing an up-or-down vote on judi-
cial nominees and we should follow 
that. 

If certain Senators do not like Pris-
cilla Owen or Miguel Estrada, they 
ought to vote no. That is their right. 
But they ought to vote. 

I fully support an open debate on 
Justice Owen’s nomination. And we 
have had a number of debates already. 
I do not, however, support any fili-
buster on a circuit court nominee, or 
any judge for that matter, or, frankly, 
anybody on the Executive Calendar. I 
think in the past some of us voted 
against cloture on Executive Calendar 
nominees without realizing how impor-
tant it is to not filibuster the Presi-
dent’s nominees, whoever the President 
might be. I believe we have made those 
mistakes. And I believe I probably 
have. It is the wrong thing. But nobody 
has ever filibustered a circuit court of 
appeals nominee until Miguel Estrada. 
If they filibuster Priscilla Owen, that 
means two in 1 year in a procedure 
that has never before been used. 

I fully support an open debate on 
Justice Owen’s nomination. Like I say, 
we should not suffer through another 
filibuster. My colleagues on the other 
side of the aisle have already set a ter-
rible partisan precedent in filibus-
tering for the first time in history a 
circuit court nominee, Miguel Estrada. 
A simultaneous filibuster of two nomi-
nees would not only be unpredecented, 
but I think it would damage all three 
institutions even more. Let us have a 
full and open debate and then leave it 

up to each Senator to decide for him-
self or herself by holding a simple up-
or-down vote.

Let me now explain why I intend to 
vote yes on Justice Owen’s nomination. 

Justice Owen is a terrific selection 
for the Fifth Circuit Court of Appeals. 
She has the intelligence, the education, 
the experience, and the integrity we 
look for in a federal judge. A native of 
Texas, Justice Owen attended Baylor 
University and Baylor University 
School of Law. She graduated cum 
laude from both institutions and served 
as a member of Baylor’s law review. In 
addition, she finished third in her law 
school class, which means that she is 
worthy of the appointment, something 
most lawyers can never dream about. 

Justice Owen went on to earn the 
highest score on the Texas bar exam 
and thereafter accepted a position at 
the nationally ranked Houston law 
firm of Andrews & Kurth. She worked 
for the next 17 years as a commercial 
litigator with the firm, specializing in 
oil and gas matters and doing some 
work in securities and railroad issues. 

Justice Owen has the full support of 
Senators HUTCHISON and CORNYN—both 
Senators from Texas—who know her 
well. Senator CORNYN has spoken in 
committee and on the Senate floor 
about his time working as a fellow Jus-
tice to Justice Owen on the Texas Su-
preme Court. Senator CORNYN has spo-
ken to the criticism of Justice Owen’s 
work on the bench and has made a 
strong case for Justice Owen’s con-
firmation. I would commend Senator 
CORNYN’s remarks regarding Justice 
Owen as worthy of the special atten-
tion of all my fellow Senators. Senator 
CORNYN’s responses to criticisms of 
Justice Owen’s judicial record are espe-
cially enlightening. 

Former Texas Supreme Court Jus-
tices John L. Hill, Jack Hightower, and 
Raul Gonzalez—each of them a com-
mitted Democrat—also endorse Justice 
Owen. In particular, they note her im-
partiality and restraint on the bench. 
A group of 15 former Presidents of the 
Texas State Bar supports Justice 
Owen. This is no partisan group. They 
write: ‘‘Although we profess different 
party affiliations and span the spec-
trum of views of legal and policy 
issues, we stand united in affirming 
that Justice Owen is a truly unique and 
outstanding candidate for appointment 
to the Fifth Circuit.’’ 

I ask unanimous consent that a copy 
of this letter be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

HUGHES LUCE LLP, 
Dallas, TX, July 15, 2002. 

Hon. PATRICK LEAHY, 
Chairman, Committee on the Judiciary, 224 Rus-

sell Senate Office Building, Washington, 
DC. 

DEAR CHAIRMAN LEAHY: As past presidents 
of the State Bar of Texas. we join in this let-
ter to strongly recommend an affirmative 
vote by the Judiciary Committee and con-
firmation by the full Senate for Justice Pris-
cilla Owen, nominee to the United States 
Court of Appeals for the Fifth Circuit. 
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